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What Cav | apy on ty y i : 5 Waiting 


MOTORIST WHO HAS AN ACCIDENT, 


BUT NO AUTOMOBILE INSURANCE! 


IRST comes the roadside 

argument. Then the demands 

for damages—thousands of 
dollars asked for personal injuries, hun- 
dreds for damage to the other car. 


This means retaining a lawyer, and from 
then on the expenses and worries begin 








to pile up. 


Courts are congested, so months may 
elapse before the case comes up in court. 
During this time the motorist can only wait 
and worry, often losing sleep, his appe- 
tite and his zest for work. During this time 
the plaintiff may attach his bank account, 
home and other property to make sure 
that they will not be transferred to others 
to avoid payment of the judgment. 

















Finally the case comes to court. The 
judgment is rendered—$5,000, $10,000, 
perhaps even $25,000. On top of that 


come court costs and lawyers’ fees. 





How to raise the money is the next 
question. What must be sacrificed; what 
must be sold? Sometimes the fruit of a 
lifetime’s effort must be handed over to 
satisfy the claimant. 


Why should a motorist run all these 
risks when adequate Travelers Automo- 
bile insurance can be so reasonably 


obtained? 


eee cs TRAV Oe L ERS 


The Travelers Insurance Company 

The Travelers Indemnity Company 

The Travelers Fire Insurance Company 
Hartford, Connecticut 
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In the forty-one years which 
The Corporation Trust Com- 
pany has been operating its 
system of corporate represen- 
tation, many other systems 
have been offered to corpora- 
tion attorneys. Yet every year 
shows a greater NUMBER 
of lawyers and a greater, PRO- 
PORTION OF ALL LAW- 
YERS entrusting their clients’ 
corporate safety exclusively 
to The Corporation Trust 
Company. A significant fact. 








or varied—sending, when the 
attorney so instructs, one 


When The Corporation Trust 
Company acts as corporate 


representative for a corpora- 
tion qualified in any state, it 
works only through the at- 
torney, and in accord with 
attorneys’ methods. It not 
only informs of reports to be 
filed and taxes or fees to be 
paid, but cites (through the 
corporation Tax b ice, 
State and Local, which it fur- 
nishes as part of its foreign 
representation service) the 
law provisions and official 
regulations for each. 


It not only promptly for- 


type of process to one ad- 
dress, other types to other 
addresses, or sending certain 
types to one address and a 
notification of the same to 
hing or tele- 
phoning the notice of certain 
while using mail for 
cthere—ail as each company’s 
quteuney may elect for the 
best protection of his client's 
interests. 


Serving thousands of cor, 
rations in this one capacity 





makes the cost of this expert 

representation to each com- 

pany only a few cents per 
y. 


wares all legal process served 

nm the company but closely 
o es any special instruc- 
tions, no matter how detailed 


THE, CORPORATION TRUST: COMBANYT 
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A REVISED AND ENLARGED EDITION OF 


WINSLOW’S FORMS 


PLEADING & PRACTICE 


For General Use in All States 


This revised and enlarged work is more than a Form Book. Augmented by 
Text and Annotations to Statutes and Decisions of the Courts, it is a prac 
tical Manual of Pleading and Practice designed to give the lawyer suggestions 
for selecting his action and preparing his case, as well as in drafting the pa 
pers for a particular proceeding. 

Many new Forms have been included relating to new types of litigation— 
notably Mortgage and Trust Deeds and Relief provided by Moratorium Stat 
utes. 

Business and Corporation Forms cover new matter developed by the chang 
ing business conditions of the last few years. 


7 Volumes - Bound in Fabrikoid - With Comprehensive Index 
Published by West Publishing Co. St. Paul, Minn. 


For Sale By All Law Book Dealers 
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hereby directed to show cause be- 


Bar Examination “Casualties” Make are 
Strong Protest to California Su- ah 
preme Court—Hearing 

and Order 


this court at its court room in the 
State building in San Francisco, Cali- 
fornia, on the 12th day of December, 
1933, at 10 o’clock a. m., why an order 


I a numpel sii 


uuld not be made requiring a re-ex- 
the examination 
unsuccessful applicants at 


(A list of certain infor- 


id failed t umination of 


ex tion lifting wy f all 


papers 
said 


examination.” 

















S the ition concerning the examination, 
sented on Dec hich the Board of Governors is re- 
it a hearing Calitornia Su uired to furnish to the court, follows.) 
eme Court. The | ding was put 
int to an order d by that court 
lowing petiti ts based _ The next meeting of the Amer- 
neh sine scliiow wuseie ican Bar Association will be held 
at Milwaukee on August 29-31, 
rrom the ¢ : \u according to the decision of the 
ist, 1933 The t rder, whicl Executive Committee at its mid- 
ve the 9 for its a winter meeting in New Orleans, 
ae Jan. 23. 
It having pen < 1 
15th da embe 1933, it In making this order, according to 
nnection with t idmission to pra the account of the hearing in the San 
e law of s licants at rancisco Recorder, the Court gave 
ninati entage permission to any one desiring to do 
its uid exan so to file a statement in the form of a 
was apparent lisproportior brief or to present his views at the 
to the 1 cessful ca vearing. In pursuance of this permis- 
es, t ately 68 | on the deans of six of the s:ven major 
nt of unsu cants out law schools of the state filed briefs sup- 
iss of a x s taking said porting the Bar Examiners and recom- 
uminat t ng from the mending that no re-examination be 
going public interest had. Briefs were also filed by Joseph 
the pre ted to a consid- F. Ferrea of the San Francisco Bar 
ible degree in investigation as amicas curiae and by a number of 
this court of t methods pursued the students who had failed to pass. 
the | vernors of the Briefs were also filed by several stu- 
te Bar and t ttee of bar dents who had filed original petitions 
iminers g sa examina- for a review of the examination prior 
n is ere e, now, there- to the order to show cause. In all, 
r thirty-three petitions and upwards of 
It d twenty communications from students 
a ind its con vere filed 
e¢ he t There were all sorts of criticisms in 
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VENTS 





these documents of the methods pur 
sued by the Examiners—ranging from 
the selection and compensation of the 
readers of the papers, the type of ques- 
tions asked, the time given for reply 
and the like to plain intimations that 
the Examiners were using severe meth- 
ods in order to carry out a deliberate 
policy of limiting admissions to the 
Bar. And running through all the 
criticism in brief and oral argument 
was the apparent assumption—which 
had evidently impressed the Court and 
led to the issue of the*original order 
that there must be something wrong 
with an examination at which so many 
had failed. 

The hearing on Dec. 12 was a field 
day. The courtroom was crowded to 
capacity, according to the Recorder, by 
representatives of the State Bar, the 
Committee of Bar Examiners, repre 
sentatives of the law schools and unsuc- 
cessful students. Hubert C. Wyckoff, 
president of the State Bar, made 
an opening statement on behalf of the 
Board of Governors and Alfred L. 
Bartlett, of Los Angeles, chairman of 
the committee of Bar Examiners pre- 
sented the return to the order to 
show cause and a number of exhibits 
which the Court had requested. This 
return “outlined the method pursued 
in the preparation of questions for 
the examination under consideration; 
the number asked; the manner in 
which they were drafted and the 
questions to be asked at the examin- 
ation corrected and selected; the meth- 
od and means of selecting persons to 
examine and evaluate the answers of 
applicants at the examination and the 
method pursued in evaluating the an 
swers of applicants to the questions in 
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the August Bar examination 

words, the return set out 

history of the formulation of the que 
tions, their selection, thi 
conducting the exanmnation and t 
manner of marking.” 

Mr. Bartlett pointed out in his 
gument, the 
that “the 
the issuance of the order to show cause 


method ol 
1 
re 


account informs us, 


principal basis _ for 


is the assertion that approximately 68 
per cent of about 850 persons taking 
the examination failed. These figures 
neither clearly nor fully reflect the 
facts. If we eliminate from the com- 
putation those previously examined, we 
find the facts are that of those 528 who 
took the examination for the first time, 
243 passed, or, in other words, 46 per 
cent. 

“By way of comparison,” he con 
tinued, “the return points out that dur- 
ing the years 1932 and 1933 in states 
with requirements as high as, or higher 
than, those which California exacts to 
take the Bar examination, the following 
percentages passed: Arizona, 37 pet 
cent; Connecticut, 38 per cent; Mary 
land, 29 per cent; Massachusetts, 25 
per cent; Montana, 18 per cent; Wis- 
consin, 32 per cent; New Hampshire, 
37 per cent; Pennsylvania, 33 per cent; 
South Carolina, 36 per cent; Tennes 
see, 35 per cent; Texas, 15 per cent; 
Missouri, 18 per cent; Utah, 33 per 
cent. 

“These figures,” Mr. Bartlett de- 
clared, “are given as illustrative of the 
fact that the percentage in itself is not 
such as to condemn the results of the 
examination or to make a prima facie 
showing that the papers should be re 
graded, in view of the allegations of 
certain of the petitions filed with the 
court.” 

Referring to the charge in certain of 
the petitions that the State Bar was 
deliberately attempting to limit the 
number of admissions by the examina- 
tions, Mr. Bartlett asserted that “the 
respondent committee 
states that there was not in 
the August, 1933, examination or in 
any other examination conducted by the 
committee, any attempt upon the part 
of the committee to control the number 
of persons being admitted to the bat 
that there was not at that examination 
and never has been at any examination 
an attempt or a desire upon the part 
of the committee to control the per 
centage that should pass the examina 
tion.” 

Following Mr. Bartlett's argument, 
J. F. Ferrea of the San Francisco Bar 
a referee for the Industrial Accident 
Commission, appeared amicus curiae in 
behalf of a re-examination of the pa- 
pers of unsuccessful applicants. At 
the conclusion of Mr. Ferrea’s argu 


affirmatively 
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nent the court asked if there was any- 
me else who desired to be heard, and 
a number of unsuccessful examines 
expressing a wish to discuss the mat 
ter further, Mr. Chief Justice Waste 
declared an adjournment until two 
o'clock, when the hearing was resumed. 
Among those who spoke at the after- 
noon session were William Maxfield, 
dean of the Oakland College of Law, a 
proprietary school; Leo Friedman ot 
the San Francisco Bar, and the follow- 
ing students: William F, Peters, Ed 
ward Hale Julien, John C. 
Henry Solto, J. D. Cleveland Brown, 
Irving Liner, Harry Balff, Harold 
Balff, Thomas W. Carroll, Thomas T. 
Crittenden and J. A. Bried. 

Of the statements filed in support 
of the methods of the Bar Examiners 
by the deans of a number of law schools 
in the state, we have unfortunately 
only room for one. We take also from 
the Recorder this digest of the state- 
ment of Dean Orrin Kip McMurray 
of the School of Jurisprudence of the 
University of California. 

“Dean McMurray, in his statement, 
declares that the relative grades given 


Moore, 


by the examiners correspond closely 
with the grades given students of the 
School of Jurisprudence by the fa- 
culty of the school; that although the 
present 
through examination has in it elements 
of unfairness, the results indicate a 
just selection, so far as is possible un 
der the present plan. 

“Dean McMurray points out that in 
the August, 1933, Bar examination, the 
three students graduating with the low- 
est law school records from the School 
of Jurisprudence failed to pass. Their 
rank was 46, 45 and 44 in list of grad- 
uates of the school taking the examina- 
tion for the first time. The others 
ranked 41, 36, 34, 31, 30 and 26. All 
except two were in the lowest one-third 
of the class and the highest of those 
who failed was three grades below the 
middle of the class. And he says: 

“*The conclusion of the faculty of 
this school, from these or other facts, 


system of admission solely 


is that there is no evidence of unfair- 
ness or erratic conduct in grading, but, 
on the contrary, careful and intelligent 
reading and marking. The jury of 
readers reading 831 examination pa- 
pers reached a verdict with respect to 
the small group that represent a prepa- 
ration based upon the work of this 
school, that is very similar to that 
reached by the faculty of the school, 
based in most cases upon a three-years’ 
contact with the students.’ 

“Tt is desirable that no action be 
taken by this Court that will tend to 
weaken the action of the Bar Examin- 
ers in using their best efforts to select 
the best equipped from the enormous 


lhe great 


B+ Cal 
jority ot those selected at the recent 


number of applicants. 


aminations is composed of those 
received their training either in An 


can Bar standard law schools 
non-proprietary schools. The 


are 207 out of a total of 263 passing 
There were 
passed out of the total of 831 apy 
who had not had the benefit of tl 


examinations. 


vantages afforded by the uni 
schools and those opel ited on 
roprietary basis, about 6.6 per 
those attempting the examinations 
418 applicants who were 
through proprietary 
spondence schools, law office 
vate study and other mean 
one in seven was successful 
worthy of 
tice that 303 took the examination a 
having failed at prior 


the examinations It 


examinati 
Of these, only 20 passed, while 
failed again. 

“*There is thus evidence of a ¢ 
waste of time, effort and m 
through what may be called irreg 
preparation for the profession. 
is often unjust to students to 
false hopes have been held 
sons profiting through their 
ence and ignorance. If the Court ta 
action tending to criticize the judgn 
of the Bar Examiners it will discour 
the improvement of standards at 
State. | 


the State awakens to the fact that 


Bar, sorely needed in this 


mission to the Bar is a privilege tl 
should be bestowed only upon tl 
possessing a reasonably fair prepa 
tion for the duties of the lawyer, 
essentially to the welfare of the pul 
that the doors of admission be guard 
strictly through a fair, reasonable at 
well conducted system of examinatio1 
It would be most unfortunate if t 
Court should take action which 
result in criticism of an agency set 
in accordance with an act of the Leg 
lature, passed with a view to enable t 
Bar to raise its standards in respect t 
knowledge and ability as well as ch 
acter. Able and 


conscientious m 
cannot be induced to accept responsil 
duties if their conduct in matters 
judgment is to be subjected to 
criticism of the Court 

On Jan. 16 the Supreme Court e 
tered an order, “pending final detern 
nation of the order to show cause an 
the return thereto in the above mat 
ter,” suspending Rule V (e) as to th 
Bar examination to be held beginnin 
February, 1934. The Rule thus tem 
porarily suspended provides that at 
least one examination must intervene 
before an applicant who has failed t 
pass at a first and second examinatio1 
can try it again; that at least two must 
intervene before a tourth examination 




























































be taken; and that at le 

ntervene before an examinatior 
had by an 

at the fourth 

e is to permit all those 







effect of 






who were 






cessful to take ex 





tion in case they 






The House of Lords Reverses British 
Court of Appeals and High Court 
in “‘Gold Clause” Case 












view of the fre reference in 
| irrent discussion t omparatively 
t decision of tish Court of 
als upholding the Court’s de- 
n to the effect contract for 
ent in gold may be discharged by 
nent in current legal tender, the 
n of the British House of Lords 
eversing that holding, becomes of 
al interest. TI lowing extract 
a London to the New 
Times, dated | 15, gives some 





her information: 





[he Lords have in this case upset 









ruling of the lower court, including 

me immediately beneath it — the 
rt of Appeals this court ts 
ind to be influenced by the Lords’ 





sion when hearing the large numbet 





















similar actions tl is certain to fol- 
it. 
The verdict uf ling the gold 
use was warmly lcomed in Lon- 
because of its probable effect in 
rtifying respect for contract gener- 
“The Société Inte mmunale Belge 
lectricité issued in England in Sep- 
ber, 1928, £500,000 of thirty-five- 
ir sinking fund per cent gold 
nds, and the bonds provided for the 
yment of interest sterling ‘in gold 








1 of the United Kingdom of or equal 
the standard of weight and fineness 
sting on Sept. 1, 1928.’ 





oO 
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“Following the reciation of ste 
g in terms of g 


nued the 





+3 


1 the company con- 


lf 





to pay yearly coupons 











depreciated pounds. On each occa- 
m the 5% per nt bondholder re- 
ived £2 15c per £100 bond instead of 
e much larger sum (estimated at 





1A } 





ave been payable 
1 been in force 


out £8) that w 
the gold clause | 














“One bondhold supported, it is 
derstood, by a large British insurance 
mpany, failed to get satisfaction in 
he lower courts and pressed the appeal 
efore the Lords. He argued that the 
ympany was ‘bound to pay such sum 


sufficient to pur- 


day oT I ivV- 


sterling as w 
hase in the marl the 
ent gold of not weight 
than that c ned in gold coin 
hich would have sufficed to di 
uch payment if lling due on Sept 
at ‘the or 


ess 
‘ 
scharge 


7 


28’ He further reued th 
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ginal intention of the contract was to 
revent the loss from falling upon the 


bondholder should sterling become de- 


preciated.” This view the Lords ac- 
epted. 

“The company contended that by pay- 
ng the required sum in legal tender—-in 
paper pounds—it had discharged its 

bligations and this view had been up- 
held by the High Court and the Court 

Appeals. The law Lords, however, 
reversing this decision today, acted 
ainly on the contention that the so- 
illed gold clause could have no mean- 
ng unless it was intended to guard 
gainst depreciation of the currency— 
in this case sterling—in which the debt 
s payable.” 


Tablet to Andrew Hamilton's Memory 
Unveiled by New York County 
Lawyers’ Association 

TABLET to the memory of An- 
A drew Hamilton, designer of Inde- 
pendence Hall, Philadelphia, and the 
ntrepid counsel, at eighty years of 
age, for John Peter Zenger in the fa- 
mous early trial involving the freedom 
of the press, was unveiled at the build- 
ng of the New York County Lawyers’ 
\ssociation on January 4. Hon. 
Charles A. Boston, president of the 
association, presided at the meeting, at 
which a number of newly elected judges 
were honor guests. Mr. Harry Wein- 
berger, chairman of the tablet commit- 
outlined the careers of Andrew 
Hamilton and John Peter Zenger. The 
latter was publisher of the New York 
Weekly Law Journal early in the 
eighteenth century. 

The movement to pay this tribute to 
the great service which Hamilton 
rendered to the profession and the 
voters by his heroic defense of Zenger, 
against all the influences of official op- 
position and disapprobation, was the re- 
sult of an address delivered at a meet- 
ing of the Association Oct. 19, 1933, 
by Hon. James M. Beck, chairman of 
the Committee on Citizenship of the 
American Bar Association. In that ad- 


tee, 


dress he directed attention to the 
career of Andrew Hamilton and all 
that his public services meant. The 


resolution to install the tablet to his 
memory promptly followed and was 
adopted by the Association. 

Mr. Weinberger’s speech at the un- 
veiling of the tablet sketched briefly 
the circumstances leading up to Zeng- 
arrest and trial and gave brief 
notes of the argument of counsel for 
his defense. “No finer cause did any 
lawyer ever have than this Zenger trial, 
o free the mind and speech and pen 
zrowing nation, and to establish 
is a great legal precedent that truth is 


er’s 


_ 


t+ a 
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always a defense to the charge of crim- 
inal libel, whether that truth has been 
hurled at those holding great govern 
mental office or dictators or those en- 
trenched in power,” said Mr. Weinber- 
ger. “Greater battles of armed men 
may have been fought on this conti- 
nent in wars that changed the history 
of our people, but no greater battle in 
America for human freedom in its last- 
ing effect has ever been fought on any 
field, in any forum, or on any rostrum. 

“All the power of all the colonial 
government, including the two judges 
ef the court, were arrayed against him 
—but there Andrew Hamilton stood, 
there he battled, there he was victori- 
ous. 

“John Peter Zenger in New York 
City printed his first newspaper, the 
New York Weekly Journal, on Novem- 
ber 5 1733, as opposition to a newspa- 
per supporting the colonial officials and 
the government. After a few copies 
had been printed the Chief Justice 
charged the grand jury on the law of 
libel and called their attention to Zeng 
er’s newspaper as a great disturber of 
the peace, and that all order and gov- 
ernment was being endeavored to be 
trampled on. The grand jury, how- 
ever, refused to indict. 

“The Committtee of Council ordered 
some of Zenger’s newspapers burned 
by the common hangman near the pil- 
lory in the city as tending to raise sedi- 
tions and tumults, and disturb the peace. 
That last phrase has the familiar ring 
of modern times. The sheriff super- 
vised the burning. 

“On the 17th of November, 1734, 
Zenger was arrested on a_ warrant 
charging him with criminal libel, in- 
flaming the people’s minds and greatly 
disturbing the peace. He was kept in- 
communicado for several days and 
then was brought into court on a 
habeas corpus and demand was made 
that bail be fixed in a_ reasonable 
amount, claiming that right under the 
Magna Charta and other laws passed 
after that, wherein it was declared ex- 
cessive bail, being in reality a denial 
of bail, was a great grievance under 
the law. Zenger filed an affidavit that 
he was not worth £40 (the tools of his 
trade and wearing apparel excepted). 
Bail was fixed notwithstanding at £400, 
and Zenger, not being able to provide it, 
would not ask others to do so, and went 
back to jail, and remained in jail until 
January 28, 1735, when he expected 
his release, for a second grand jury also 
refused to indict. But the attorney gen 
eral then charged him by information 
for printing and publishing false, scan- 
dalous, malicious and seditious libel, to 
the great disturbance of the peace. 

“James Alexander and William 
Smith of the New York Bar repre- 
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sented Zenger. They 
barred them for it 

after appointed John 
resent Zenger, 
for and obtained a true str 


and ( 
“Zenger’s friends, wit! 
and Smith, 
while had asked the aid 
Hamilton of the Philadelphi 
leading advocate of 


Alexander 


America 
eighty years of age, and ill 
delphia lawyer undertook th 
without The trial wv 

gust 4, 1735, in the Suy 
the Colony in the old City 
Nassau 


The courtroom was crowded to 


fee. 
yreme 

Hall, at the 
Wall street 
the 


corner of and 


most of its capacity 


“The struggle in that courtroom sy) 


bolized, knowingly or unknowingly, tl 
final goal that the people of these col 
nies were seeking when they left th 
older countries of Europe 
was the Governor of the 
New York and New Jersey and all 
forces of government, and on Zenger’s 
side was most of the people of the colo 
ny. If Zenger could be convicted 
criticism, if truth 
the people would be powerless to resi 
any hardship their col 
might see fit to impose 
“Hamilton admitted the 
the newspapers, though Chambers 
sired to put the attorney-general to his 
proof, 
learned speech, he contended that the 


On one sid 


{ olony 


was not a defense 


onial govern 


printing ol 


In an eloquent, powerful and 


words had to be false well as scan- 
dalous and 
was not guilty of criminal 
Chief Justice ruled the c 
that a defendant 
truth of a libel in evidence 
still a libel though it is 
replied: ‘These 
cases, and I was in hopes that Practice 
had been dead with the Court.’ 
“The court desired the jury 

in a special verdict that Zenger 
and published, leaving to the court the 
matter of law as to 
libelous. Hamilton 

had the right and power to dec 
law and the facts and the jury brougl 

in a verdict within ten minutes of ‘not 
guilty.” The 7 ‘ 
discharge was moved an 


as 
else defendant 
libel 


ses 


oT 


seditious 


| 
could not 


true 


are Star Chamber 


to bring 


pi inted 


whether it 
insisted the 


ide 
ae 


next morning Zenger’s 
1 granted 
he was released ft 


mon Council, which included 


om jal 
men and the mayor, presented 
ton with the 
by voluntary 


freedk m 
contributions, 


cient money to present 


box for inclosing the s« 

dom 
“The 

County 


this 


members 
Lawvers’ 


cate tablet 
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association, and may we annually here 
ifter hold meetings in this room in 
i and in 


ot treeaom 


memory of a great lawyer 


dedication to the ideal 


1 free people.” 


Washington Letter 


National 
Washington 


Buildins 
D. | 


1934 


1266 Press 


January 11 


Attorney General’s Report 


O* January 5, 1934, the Attorney 
( 


yeneral submitted his report con 
cerning the business of 


the Department 
of Justice for the past year. Study has 


been given by the Department to 
ters of proposed legislation and suitable 
bills and supporting memoranda will be 
prepared and made available to the ap- 
propriate committees Amongst these 
measures are: 

traffic in machine 


“Regulation of 


guns and other 


irearms, prison escapes 


Pa 
] 
I 


prison ofncers 
resisting and killing a 
interstate transportation 


including complicity ot 


or employees 

Federal officer ; 
yf stolen property; simplification of re 
moval proceedings; escape from lawful 
custody while awaiting trial; waiver of 
indictment by grand in certain 
criminal 


defenses.” 


jury 
cases; and regulation of alibi 

In his survey of the general business 
of the Supreme Court of the United 
the Solicitor General reported 
“during its October Term, 1932, 
Supreme Court of 906 


States, 
that 
the 
cases on the appellate docket, including 
submitted before 


disposed 


every case argued or 
the term one, in 
reargument at the 
term. There remained for disposition 
110 cases, 


to the succeeding term 


ended, except which 


was ordered next 


only which were carried over 

“Only one of the cases remaining on 
the appellate docket was added to the 
docket prior to February 1, 1933. Four 
were docketed in February, 12 in March 
25 in April, and 68 in May, shortly be 
fore the term ended ‘he work of the 
Court is and 
as soon after records have been printed 


current are heard 


Cases 


as briefs can be prepared 
“The figures for the 1932 term are of 


particular interest because they disclose 


that during the term a greater number 


cases were docketed and disposed o! 


nd 
am 


fewer cases remained on the docket 
than during any 


the act of 1925 


end of the term 
tern 


vecame effective 


at the 
preceding 
} 


since 


“Of the 906 appellate cases disposed 
»f during the past term, 700 cases (77 
were rf 


disposed 


ind 206 | 


per cent) ( 
1 argument 23 
disposed 
former 


were dis 


\ 


NAL 


dismissal of petitions 
addition, 5 cases in 
for certiorari had 
disposed of prior t 


the 


of without oral 


“Ot remaining 


argu 
vere dismissed by the 
2als were eithe 
Tl motion Oo! 
tatements filed undet 
“The figures give 
paragraph disclose t 


| ibor 


ind expende 
disposition Oot cases 
hearing on the met 
Vas adopted as 
p llate procedure I 
as amended in 1932 
great saving OI time 
for counsel 
that a 


and 
disclose 
on t 


1¢ 


the cases 


sufncient 


possess 
sideration on tl 
erroneous to 

stituted 
every case. 


the cor 
In the 
jurisdicti 


1925 it 


IO! 


cretionary 
Act of 


the decision of 


ary 
lor 
applicat 


of conflict 


Oo! general 
settlement 
of other courts Phe 
court’s statutory 
rules for the exerc 
jurisdiction 
observed 


ary 
fully 


certiorari are filed w 
settled practice must 
tirely without merit 

In all but 7 per ce 
the Government 
ind opposed certior 
Ninety-one 
petitions in which the 


which 
denied. 


petitioner were gt 
not only almost five 
general 
centage attained by the 
recent years. 

From the report 
torney 


} 
the average 


General ir 
for the 
against the Uni 
on July 1, 

the Court of C 


vision 


ing an aggregat 
Four hundred 
instituted 
amounts claimed tot 
The total 
ered against the Govert 
year was $2,977,880.42 


were dur 


amount 


the recovery sought 


071.34. The percentage 


the current year w 
than 1! 


amount claimed 


more 


osed of 





but 


CURRENT EVENTS 


The Child Labor Amendment the House of Representatives of Louisi- 
rd ft partment ana on June 27, 1924, by yeas 23, nays 
the p1 55, absent 21. No action taken by the 
Senate of Louisiana. 
Maine, Rejection by Resolve of April 
10, 1925. Ratification by Resolve of 
December 16, 1933, approved December 
1933. 
iryland, Rejection by 
ved March 18, 1927. 
issachusetts. Act of the Common 
vealth of Massachusetts approved June 
5, 1924, placing “upon the ballot to be 
d at the biennial State 
he current year the following question: 
it desirable that the general court 
the following proposed amend- 
ent to the Constitution of the United 
ates.” The Senate of Massachusetts, 
February 16, 1925, rejected the pro 
ysed amendment by a vote of 33 yeas 
The House of 
ves of Massachusetts, on February 19, 
25, adopted by a vote of 204 yeas to 
the pro- 


1zona . 
I resolution 
unuary 


19095 
L7L). aa 
\rkansas 


ved Jur é 


fornia, Rat . 2 
, election in 


l nay. Representa- 


nays resolutions rejecting 
ed amendment. 

Michigan, Ratification by 
of May 10, 1933. 

Minnesota, Rejection by resolution 

April 14, 1925. Ratification by reso 
lution of December 14, 1933, approved 
14, 1933. 

Mississippi, No record of action. 

Missouri, Rejection by resolution of 
March 20, 1925. 

Montana, Ratification by 

pproved February 11, 1927 

Nebraska, No record of action 

Nevada, No record of action 

New Hampshire, Rejection by resolu- 

n of March 18, 1925. Ratification 
by resolution of May 17, 1933. 

New Jersey, Ratification by 
tion of June 12, 1933. 

New Mexico, No record of action. 

New York, No record of action. 

North Carolina, Rejection by resolu- 
tion of August 23, 1924. 

North Dakota, Certificate Dated Jan- 
uary 28, 1925, that the Senate of North 
Dakota, by vote of 32 to 17, resolved 
not to ratify the proposed amendment 
to the Constitution. Ratification by 
resolution filed in the Office of the Sec- 
State of North Dakota on 


resolution 


December 


i resolution 


eorgia, Reje 
ved August ¢ 
Idaho, Res 


n ot 


eor 


endment 
ntatives of 


a vote 


resolu- 


retary of 
March 4, 1933. 

Ohio, Ratification by 
March 22, 1933. 

Oklahoma, Ratification by 
of July 5, 1933. 

Oregon, Ratification by resolution of 
January 31, 1933. 

Pennsylvania, Rejection by resolution 
of April 16, 1925. 

Rhode Island, No record of action. 

South Carolina, Rejection by resolu- 
tion of January 27, 1925. 

South Dakota, Certificate dated Feb- 
24, 1925, that the proposed 


resolution of 


resolution 


ruary 


69 


amendment to the Constitution of the 
United States, having been duly pro 
posed by a Joint Resolution in the Sen- 
ate and the House of Representatives 
of South Dakota during its 19th Legis 
lative Session “failed of passage.” 

Tennessee, Rejection by resolution of 
February 4, 1925. 

Texas, Rejection by 
January 27, 
1925. 


resolution of 
? 


1925, approved February 2, 
Utah, Rejection by resolution of Feb- 
ruary 4, 1925, 
Vermont, Rejection by 
certified February 26, 1925. 
Virginia, Rejection by resolution of 
January 22, 1926. 
Washington, Ratification by 
tion of February 3, 1933. 
West Virginia, Ratification by reso- 
lution of December 12, 1933. 
Wisconsin, Ratification by resolution 
filed in the Office of the Secretary of 
State of Wisconsin February 25, 1925. 
Wyoming, No record of action. 


resolution 


resolu- 


It's a Small and Similar World! 

N the President Wright 

to the Liverpool Law Society, as re 
ported in The Law Times of London, 
Dec. 2, 1933, there occurs a passage 
showing that a certain pernicious prac- 
tice with which Grievance Committees 
and Bar Associations are grappling over 
here is by no means unknown on the 
other side. The extract follows: 

“For some time past the Committee 
had had under consideration the prac- 
tice of what was known as ‘hospital 
touting’ or ‘ambulance chasing.’ With 
a view to getting rid as far as possible 
of that abominable practice, a scheme 
had been prepared with the co-operation 
of the voluntary hospitals in the City 
whereby in the event of an accident 
case being admitted to hospital the hos- 
pital authorities were asked to warn the 
patient against entrusting his claims 
to persons touting for this work. The 
patient was also informed that if he had 
his own solicitor such solicitor would 
be communicated with at once, but if 
not, a rota of solicitors who were ready 
to conduct cases of this nature was 
shown to him, and if he was unable to 
select a suitable firm himself, the hos- 
pital authorities were asked to supply 
him with the name of a firm on the rota 
in strict alphabetical order. That scheme 
was, he understood, working well, and 
he hoped it would go a long way towards 
wiping out these organisations which 
undoubtedly were a menace to the Pro- 
fession and the public.” 


address of 
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PRACTICE 


IN 


CORPORATE CONTROL 


By 


CHESTER ROHRLICH 
of the New York Bar 





An unusual presentation, extremely practical in effect, yet 
scholarly in treatment, on a subject unusually active at this time. 
Periods of reduced Corporation Earnings and Reductions in divi- 
dends always produce questions and court actions not dreamed of 
in profitable years. The extent of the rights of the minorities and 
of the majorities in these modern controversies is extremely im- 


portant as well as interesting. 


This book is very timely in view of recent Congressional inves- 
tigations and also in view of modern tendencies toward Govern- 
ment Control. The chapter on Creditor Control; Operating Receiv- 


erships; Reorganizations, will also be found to be of current value. 
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Statistics Indicate 


LYNCHING AND THE LAW 





hat No Structural Inadequacy of Existing Judicial Agencies for the 


Punishment of Crime Accounts for the Mob Record—Problem Is to Meet the Elu- 
sive Human Factor in System of Good Laws Administered by Fallible Men— 
Legislative Devices Designed to Block the Channels through Which the 

Pro-Lyn 


Lyncl 


ching Sentiment Can Express Itself in the Judicial System— 
ng is But One of the Many Evils Calling for General Strength- 
ening of Judicial and Administrative Processes* 





By James H. CHADBOURN 


rroTvesso? 


NEW W lynchings has again made 
the nation itely aware of the perennial 
problem of killing. In recent months 


uch mobbism has spread from South to East and 
rom East to West. So grave is the national con- 
ern that the President has felt called upon to de- 
ounce this “vile of collective murder” and to 
erate its apologist [his situation should especi- 
ehtful consideration of members 


lly evoke the tl 
rs of the court they must be 


the bar. As off 


ceenly impress Judge Locke’s characteriza- 
tion of these outrages as “not only a violation of 
law, but an attack upon and a flaunting insult to 
its courts and officers.” Moreover, if lynch-law is 
peculiarly offensive to the courts, their officers 
should be the first to study the essentially legal 


em. At least two matters for 
suggest thmeselves—the rela- 
tion of lynching to the administration of criminal 
justice and the strengthening of judicial and admin- 
istrative processes for the prevention of lynchings. 

President Roosevelt condemns lynching and 
then refers to “sad state of disrepair” of the 
judicial function. This juxtaposition is suggestive 
of a wide-spread opinion, for of the many causes 
that have been gned for the recent resurgence 
f the mob spirit ter alia the legalization of beer 
and the relaxati f the gold standard!) none has 
been more const reiterated than that lynchings 
are an expression of distrust in the efficacy of legal 


ispects of the prol 
such inquiry readil 


processes for t revention and punishment of 
crime. 

A few actual cases seem to give support to this 
view. Executive clemency, for example, seems to 
have been an i ing force in several lynchings. 
Most notable of these is Georgia’s cause célébre— 


the case of Leo Frank. Most recent perhaps is the 
case of Allen Green. Green had been convicted of 
assault with intent to by a South Carolina 
paroled by the Governor. 

harged with another rape. Three 
1930, he was hanged by a mob. 
on which he was executed was 
disapproval of the Govern- 


ravish by 

Court and had been Sub- 
sequently he w 
days later, April 23, 
Nailed to the tree 
this grimly fa 
or’s action: 

“On this spot Allen Green got his 

Parole and here he got his Lynch.” 
of Law, University of North Carolina. This 
he recently published book Lynching and the Lew. 
Introduction by Geo Fort Milton. 


University of North Carolina Press. 


“Assistant Professor 
article is based upon t 
By James Harmon Chadbourn. 
221 pp. C : 


Chapel Hill, N. C 


of Law at the University of North Carolina 


In other lynchings delays incident to appeal, 
changes of venue, and light sentences seem to have 
been contributing factors. 

But in many lynchings there has been no sus- 
picion of judicial or executive leniency ; indeed, more 
frequently legal processes have not been given an 
opportunity to come into play at all. In the latter 
situation the community’s record for judicial pun- 
ishment of crime may have been so poor as to cre- 
ate anxiety lest the accused person escape. In the 
absence of a record, however, one is moved to the 
conclusion that the local sentiment which would 
make a lynching possible would insure a conviction 
in the courts. 

On the whole, one must take cum grano salis 
the suggestion that lynchings are generally actuated 
by the fear that the courts will prove impotent. The 
notion current nowadays is that it is typically the 
man of wealth and position who can emasculate 
judicial proceedings. Victims of lynchings, on the 
other hand, are generally poor and ignorant. 

If it is probable, however, that courts would 
have acted against most wrongdoers who are vic- 
tims of lynchings, it is even more probable that they 
will not act against the lynchers themselves. 
Although 1,741 persons were lynched for the period 
1900-1930, there is record of only twelve instances 
in which convictions have been secured in prosecu- 
tions for these lynchings. These twelve instances 
embrace an aggregate total of sixty-seven indi- 
vidual convictions. Statistically this means that 
only about eight-tenths of one per cent of the 
lynchings in the United States since 1900 have been 
followed by convictions of any of the lynchers. 

Figures, however, do not paint the whole pic- 
ture. Consider the trial for the aforementioned 
lynching of Allen Green. Governor Richards sent 
special investigators at once, and a firm of local 
attorneys was engaged to assist the State. On May 
17, seventeen men were indicted at a special term 
of court, charged as principals or accessories with 
murder and conspiracy to deprive of life, and 
assault upon the sheriff with intent to murder. The 
Mayor and the night policeman were among the 
seventeen. Additional indictments were subse- 
quently returned against them for “malfeasance and 
soliciting crime.” 

The cases were postponed twice, once, it is 
reported, on the ground of “excessive heat.” Finally 
they came to trial on November third. All the de- 
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seven as a result of ver- 
ten as a result of jury 


acquitted, 
judge, 


fendants were 
dicts directed by the 
findings. 

The first link in the chain of evidence against 
the defendants was the fact that the car belonging 
to the night policeman of Westminster had been 
mob by its license plate. He ad- 
mitted his presence and implicated others. Forty 
sworn informative statements were secured, includ- 
ing several from persons who confessed their part 
in the lynchings. At the trial, the sheriff and his son 
unequivocally identified two of the defendants as 
the leaders of the mob. Most of the witnesses for 
the prosecution, however, repudiated their former 
statements under the claim that they had been 
extorted through pressure. Furthermore, the court 
ruled out a number of inculpatory written state- 
ments made by the defendants themselves. One of 
these was that of a filling station operator admit- 
ting that he drove his own truck at the head of the 
procession and conveyed the Negro to the spot 
where he was killed. Observers at the trial report 
that the jury was composed “oood average citi- 
zens of the county,” but that “attorney for the de- 
fense injected all the harrowing, inflammatory race 
prejudice into the case that was possible.” 

The ironic epilogue of this whole tragedy is 
written in the following editorial item: 


identified in the 


“Confessing that he was one of the leaders * a mob that 
took a Negro from jail in Oconee County, S. C., in April, 1930, 
and lynched him, Laudy Harris declares that. he has a load 
off his conscience and is at peace with God. After the lynching 
Harris and a score of others were tried for killing the Negro 
and acquitted. It may be all right, but you will notice that 
Harris endured the guilty conscience and took chances on 
peace with God until he was satisfied that the law couldn’t get 
him. Having been acquitted by a friendly jury he can’t be 
tried again.’ 

The foregoing figures and this typical case indi- 
cate that a pro-lynching sentiment is expressing 
itself in manifold ways in the judicial process—in 
part by stifling investigation, stultifying rulings of 
the court on motion and evidence, sentimentalizing 
jury and witnesses. It would seem that no struc- 
tural inadequacy of existing judicial agencies for 
the punishment of crime accounts for the record. 
The problem is to meet the elusive human factor 
in a system of good laws administered by fallible 
men. But are there any devices available for min- 
imizing and blocking the channels through which 
this pro-lynching sentiment can express itself in 
the judicial system? Some legislatures have at- 
tempted an answer to this question. 

Anti-lynching legislation is broadly of two 
types. It is punitive or prophylactic, seeking on 
the one hand to punish when a lynching has 
occurred—on the other, to anticipate and prevent 
lynchings. The main types of punishment are: 
(a) punishing lynchers by making lynching and 
mob violence statutory crimes; (b) fining counties 
and cities in which lynchings and mob violence 
occur; (c) removing delinquent peace officers. 
Often special procedures are set up to facilitate the 
infliction of these penalties, such as: prosecution 
= information in lieu of indictment, prosecution 
by the State’s Attorney General, and provisions for 
offering rewards and hiring detectives. The most 
familiar types of legislation designed to prevent 
lynchings by anticipating them are provisions for: 
(a) employing military force to guard a threatened 
person; (b) changing the venue of his trial: (c 


calling a special term of court to try him, 
removing him to the jail of an adjoining county 
Although lynching and mob violence under t 
common law have no technical signification, statuté 
have made lynching a crime, sui generis, in six stat 
-Alabama, Indiana, Kansas, Virgit 
and North Carolina. The 
violence in four states—I Illinois, 
and West Virginia. Four have | 
visions for accessorial liability—Alabama, India 
Kansas, and Kentucky. Kentucky ides pen 
ties for attempted lynching. Where death ts a pa 
of the statutory offense the punishme 
are life imprisonment or death. W 
the maximum penalties 


Kentuck 
same is true 
Pennsylvani 
Jersey, States 


prov 


maximum 
here injury on] 
Is necessary, trom 

to fifteen years. 


yvide 


Inasmuch as the common law pr : 
punishments for mobsters, these statutes are not 


municip 
Eleve: 


dealing witl 


omecers 


significant as legislation 
liability and delinquent 
states provide for a recovery against the city and/o 
county in 


peace 


which a lynching or mob death occurs 
amounts ranging from $1,000 in Nebraska to $10,000 
in Pennsylvania. They are Connecticut, Kansa 
Illinois, Minnesota, Nebraska, Ohio, Pennsylvania 
South Carolina, New Jersey, North (¢ 
West Virginia. In six states provision is made for 
such a recovery in cases of mob injury. They 
Illinois, Kansas, Connecticut, Ohio, Wisconsin, an 
New Jersey. The amounts range from $500 in Oh 
to $5,000 in Illinois. 

The South Carolina law (a constitut 
sion) dates from 1896 and has used more.tha 
any of the others to penalize 
deaths. Six cases of fines on South 
ties are on record. Investigation shows that eac 
county which has been fined has had no more lyn« 
ings and that the average number of lynchings per 
year in the state has declined sharply after the 1 
fliction of each penalty. Of course, it is an im 
ponderable question just what influence this type 
of enforcement had on the decreasing state and 
county record Doubtless there is no single factor 
which is a causa sine qua non in any increase 01 
decline of lynchings for a given period. Especially 
is it dangerous to assume that the causes inciting 
lynchings are constant and invariable for any space 
of time. 

This device has met with a 
popularity. In fact, efforts have been made in 
South Carolina, Ohio and West Virginia to abro 
gate the constitutional and statutory enactments 
which make such provisions. Many legislatures 
have voted down such laws, sometimes in the 
of hearty executive approval. And a Delaware 
Governor is on record as having vetoed a proposed 
bill to fine the state $1,000 for each lynching 
The conventional ground of the 
unfair to make all the taxpayers of a 
the financial burden of the malfea 
group which probably pays no taxes. Another ol 
jection, lack of workability, 
years ago by Bishop Kilgo, can be readily 
by mentioning a few iwainst 
“That (moral disposition),” “whicl 
produces lynching will not grant the y of th 
ates al a reward for his crime.” But the argument 
of unfairness is easier to damn as emotional than t 
When the peace officers, the chosen repre 


irolina, an 


onal provi 
been 
counties for mol 
arolina cou! 


deal of un 


good 


tace 


+ 


ttack is that 


county 


+ 


it is 
bear 


Sance ol 


voiced over a score 

inswered 
recoveries counties 
said the Bishe Pp, 


answer. 
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ntatives of e, have t done all that But all of these actions appear to have been unsuc- 
uld reasonab] ected to prevent the lynch- cessful. 
os the taxpavers reasonably be considered to On the other hand, the special laws mentioned 
ve shirked justly invoked a penalty. have been successfully invoked against peace offi- 
rhaps the line sl be drawn so that the county Crs on three occasions in Kentucky, two in Ala- 
ened only wi ce officers were derelict ia bama, and one in Illinois and Indiana. Although 
eir duties. On the other hand. the ethical conse- these ousters were effected in only five per cent of 
~winim ah twos aay be consid’ eee Kentucky s lynchings and two of Alabama Ss, inves- 
—adiais: ies tlanna nalty ona passive populace tigation shows that there followed in each case a 
mie: oe ; sharp decline in state-and county-wide lynchings 
es ; enosen peace But strangely the very next lynching in Illinois was 
— in the county in which an ouster had been perfected 
Nine state ovisions for the removal four years earlier. 
peace ommcer ul to prevent lynchings. Many of the statutes, however, are open to 
vey are Alaba: nois, Indiana, Kansas, Ken- criticism. Not one of them removes the officer in 
tucky, Minnesot th Carolina, Tennessee, and a case where he did not have custody, but still was 
New Jerse) either proscribe the negligent. Available figures show that this custody 
isted offices ng him of the right to hold limitation probably will fit the majority of cases, 
iture office o1 pose fines addition to the but certainly in Alabama, Tennessee, and South 
ster. Th rotected through procedures Carolina it leaves a substantial proportion unpro- 





lynching where peace officer has been derelict 
in his duty legree of disqualification by 
which the oft proscribed ranges trom ineligi- 
bility for a1 for four years to ineligibility 
for the office I riff or any other office for life. 
Indiana pr le fine of not more than $1,000 
in addition to t val 

Chere is a1 ed necessity for the enactment 
of this type of | if the expedient of ouster of 
eace officers Se s nti-lynching de- 
vice In 19] ter a sensational lynching in 
Georgia, the stat ive i1 e case voiced his help- 
lessness to ret the sh 1 recommend legis- 





lation of tl 


+! 


Mississippi in the same year 


the press re] t against a sheriff for failing 
to produce I er (the lynched person) at a 
iabeas cor ringe—a strange and circuitous 
vay, indeed, t nalize the sheriff. More ingenuity 
s demonst ndictment and true bill 
iwainst a M sherif 1926 for “misde- 
meanor and c1 hile acting as an officer,” and 
gainst anothe r “failing to perform his duty.” 


utlined ( ent vided for. Another danger inherent in this limita- 
The on mmon to all these statutes tion is that it may encourage peace officers to fail 
that the 1 ( r injured must have been © arrest a person threatened with mob violence so 
‘tne comtade of % ficer. The Tennessee statute that the penalty of ouster can be avoided. Further 
limited by its a1 ‘tion to the sheriff alone. Al] ™OFe, mo Treason is perceived why a peace officer 
‘a ethers 2 16 any Seece officer. Ia ta who willfully or negligently allows mob injury 
bate Seats Ke Keatucky sad Mew lav should not be removed. It has been noted that only 
, - . ’- South Carolina, Alabama and Minnesota so provide. 
he. ere nching calls for the summary Ajco those statutes which require a conviction in 
" moval a ae Pac Py © \s0VETROE, with the courts are too difficult to administer success 
ee eee t by him in Illinois and New fully. The procedure of summary removal by the 
Jersey and mat ry reinstatement in Kentucky Governor would generally be superior. This pro 
ind Kansas ot ng that he had done his duty. cedure, however, if available in California would 
\ll four, however, provide that the lynching shall prove an empty mockery. There, perchance, the 
ie prem | evidence of his failure of duty. In sheriff should be required to remove the Governor! 
Indiana and Ten: oc the removal takes place only Scattered throughout the codes and session 
» Qralt-wedesey md dbe ibama only after a judgment Jaws are special measures designed to facilitate the 
t guilty on impt ent by the Supreme Court. jnfliction of one or more of the types of punish- 
\ slight variation is the provision of the South ments discussed above. Although most of these 
Carolina statute for removal upon true bill found, procedures are of obvious merit, a detailed discus- 
ubject, of course, to reinstatement upon acquittal; sion should be made in a few cases. 
ind the further sion 101 venue other than Both Indiana and Kansas create lynching as a 
the lynching county nameable by the Attorney Gen- statutory crime and make provision for prosecution 
eral, The Alabat South Carolina and Minnesota jin such cases by an information filed by the local 
statutes apply where the person is injured or killed; prosecuting attorney or the state attorney general. 
all others are limited to cases of mob death. The In Indiana the delinquent peace officer must be first 
Minnesota statute provides for removal by the Gov- convicted before he is removed, but strangely, in 
Sa SS case nching and attempted this type of case, no provision is made for prosecu- 


tion on information. No other states specifically 
provide for this procedure in the enforcement of 
anti-mob punishments. 

This device is apparently grounded on the 
theory that the necessity for a grand jury indict- 
ment has hampered the enforcement of punitive 
measures. This is doubtless true. Of 1930's 
twenty-one lynchings grand jury indictments of 
lynchers were secured in only five instances. This 
record would invite no invective if the lynchers had 
not been known, but the Southern Commission on 
the Study of Lynching was able to find the lynch- 
ers and discover their antecedents in every case 
where an attempt to do so was made. The salient 
fact is that in sixteen cases where the mob members 
were notoriously known grand juries did not return 
indictments 

Sometimes a constitutional provision stands in 
the way of a system of prosecution on information. 
But the effect of local sentiment could still be at 
least minimized by providing for a special type of 
jury for such cases. This could be selected by the 
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highest appellate court from the state at large fol- 
lowing a plan similar to the “Blue Ribbon” jury 
provision of the law of New York State. 

In 1900 in Virginia Governor Tyler stated that 
the entire matter concerning a lynching at New- 
port News “lay with the local authorities.” In 1928 
a statute was passed providing that the Governor 
may appoint the Attorney General to take charge 
of prosecutions under the act. There are many 
reasons why this should be the procedure in cases 
of lynching. 

According to calculations made in 1929 the 
lynching rate is greatest where the county popula 
tion is smallest. The rate for fourteen Southern 
States in counties of less than 10,000 is 3.2. The 
rate per 10,000 population with one exception de 
clines steadily until it reaches .05 in counties of 
300,000 and over. The exception is for the class 
of forty to fifty thousand population. The Southern 
Commission explains this as follows: 

“The higher lynching rate in the sparsely populated coun 
ties seems due to inadequate local police protection and the 
disinclination of peace officers, court officials, or citizens to re 
quest outside assistance. The general public accepts and relies 
upon the man-hunt tradition and the lynching custom. The 
meager political responsibility of the white tenant and the 
Negro’s political impotence in most rural counties merely 
aggravate the governmental inadequacies inherent in small 
populations and limited taxable resources.” 

Little can be expected from elective local 
prosecuting officers in communities of such small 
population and in this atmosphere of clannishness 
The State’s Attorney General should be given 
charge in every case. 

We may turn now to that type of legislation 
which we have termed prophylactic and consider 
first the use of military forces to prevent lynchings 
Any comment on these laws as a class should be 
preceded by the reflection that some of them have 
heen enforced more frequently and successfully 
than the punitive measures. In 1914 there were 52 
persons reported lynched. On the other hand, there 
were that year 17 lynchings reported prevented by 
these means. That is, there were more than three 
times as many lynchings as there were instances of 
lynchings being prevented. In 1924, ten years later, 
the opposite is true. That is, there were 45 reported 
preventions of lynchings and 16 reported cases of 
lynchings. 

Eighty-five threatened lynchings were reported 
as prevented between January 1, 1930, and October 
1, 1931. In nineteen of these, military forces were 
used. In three instances in 1930, however, militia 
were on hand when lynchings occurred. 

But militia appear in their worst light in con- 
nection with the lynching problem in an Alabama 
and in a Virginia case. In Alabama guards sent to 
keep order in a strike area lynched a Negro who 
had run into trouble with one of their number. In 
Virginia in 1914 the militia encamped at Gordons- 
ville attempted to lynch a Negro for alleged attack 
on a fellow-soldier. The efficiency of the militia 
will rise no higher than the calibre of the men who 
fill its ranks—nor for that matter than the men who 
command and control it. There is the Georgia 
judge who is reported to have said that he wouldn’t 
call on the Governor for troops to save a hundred 
Negro rapists. On the other hand, there is the 
Virginia Governor who wired a faltering captain 
who claimed it impossible to get his troops to the 


scene: “Nothing should be impossible to a soldier 
you must go.” 

A Georgia Governor has denied blame for 
lynching on the ground that he had no power t 
order out the militia in the absence of a request 
from local authorities. Later a subsequent Gover 
nor asserted this lack of power in recommending 
legislation to remedy it. The Attorney Genera 
ruled that this was custom and not lack of legal 
power. This ambiguity should be avoided by en 
powering the Governor to send military forces t 
a disturbed area regardless of local request. 

But should the military commander or the loca! 
sheriff be in charge? In Darien, Georgia, 1930, 
military unit was on hand when George Grant was 
lynched, but took no active steps to prevent the 
occurrence. The Commanding Officer said that the 
Chief Executive had dispatched him only- “to co 
operate with the local authorities.” The latter 
asserted that by virtue of the presence of the mili 
tary they assumed it to be in charge. 

At Emporia, Virginia, in 1900, a mixed mob of 
Negroes and whites lynched members of both races 
implicated in the murder of two officers. The Gov 
ernor had sent troops to protect the jail. The 
sheriff, judge, and twenty citizens met and decided 
that the troops should depart. The sheriff ordered 
them away and the Governor wired the command 
ing officer that he must obey the order. The lynch 
ing, of course, resulted. 

These cases seem to demonstrate the need of 
placing complete authority in the hands of the mili 
tary. Standing alone such a suggestion is attrac 
tive. If, however, the sheriff is to be summarily 
removed, should another office have that authority 
which presumably the sheriff has so poorly exer 
cised as to require his removal? It seems clear that 
if the sheriff is to be removed in each case, he 
should have the ultimate authority. Two ways aré 
open to escape this difficulty. One is to have the 
sheriff in charge—the other to make the case where 
the military is in charge an exceptional one with 
regard to the removal of the sheriff. The latter 
seems best at present, in that probably the effects 
in suppressing lynchings would be more immediate 
and direct than the effect which would come from 
a series of removals of sheriffs. 

The figures given above comparing lynchings 
and prevented lynchings do not indicate the num- 
ber, if any, of lynchings prevented by changing the 
venue of the trial of a person threatened with mob 
violence. Although the press has reported ni 
lynchings prevented by this device, the strong prob 
ability that there have been such cases remains 
This is so because the device in question is a less 
articulate and sensational way of avoiding lynch 
ings than the devices usually mentioned—militia 
and force used by peace officers—and for this rea 
son, the employing of it is less likely to attract the 
attention of reporters. 

Thirty-six cases have been found where de 
fencants have appealed from the refusal of trial 
courts to grant their motions for changes of venue 
predicated on alleged fear of mob violence. These 
cases cover a range of years from 1858 to 1926 
Fifteen of them were reversed. This large per cent 
of reversal is especially significant in view of the 
professed doctrine that a motion for change of 
venue is addressed to the discretion of the trial 
court and that the court’s ruling will be set aside 
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girl. The same day he was arrested and within 
less than twenty-four hours had been indicted, tried, 
convicted, sentenced to be hanged and was on his 
way to the state penitentiary, according to the rec- 
ords of the case. Judge Lively in handing down 
an order for a new trial said: ‘A judicial lynching 
is a graver and more startling crime than a lynch- 
ing by an irresponsible rabble.’ ” 

It is of course possible to couple the change 
of venue provision with a special term provision. 
The former, by removing the case from the local 
atmosphere of hostility and prejudice, would tend 
to relieve summary trials of the unfairness that has 
characterized some of them. 

Another feasible provision to bring about the 
same result is that for private trials. For a long 
time it has been popular to assign as a reason—and 
sometimes as an excuse—for the prevalence of 
lynching the idea that a woman should not be sub- 
jected to the public humiliation of being the prose- 
cutrix in a rape case. The suggested remedy was 
therefore a provision to clear the court room during 
the testimony of the raped woman. A North Carolina 
statute of 1907 embodies the foregoing provision 
Limiting this remedy to rape cases, however, 1s 
probably caused by an incorrect surmise as to the 
offenses causing lynchings. Alleged rape is given 
as the offense in one one-sixth of the cases. Per- 
haps it was a realization of this fact which led Judge 
Stephenson in 1917 to suggest that provision should 
be made for holding the whole of any criminal trial 
in private where the presiding judge thought it 
advisable. To meet any constitutional requirement 
for public trials, (as in North Carolina) a small 
delegation of citizens could be appointed to repre- 
sent the public. The tendency of such a provision 
to promote fairness in summary trials would seem 
obvious. 

One of the most interesting proposals for legis- 
lation to supplement the laws above discussed is 
the suggestion for a federal law dealing with lynch- 
ing. Attempts to curb lynchings by means of fed- 
eral action began in the nineteenth century. In the 
post-war period a federal bill seems to have been 
introduced by North Carolina’s Negro representa- 
tive, White. In 1899 the National Afro-American 
Council of the United States recommended a sim- 
ilar bill. Then as an aftermath of large indemnities 
paid to foreign governments because mobs in sev- 
eral states had lynched their nationals, there was 
agitation for a federal law to protect aliens. 

Lynching of foreigners became more than a 
matter of indemnities when a threatened Mexican 
boycott was reported for the lynching of a Mexican 
in Texas, and when German reprisals in the form 
of injury of American prisoners were reported 
threatened for the lynching of pro-Germans during 
the World War. 

At the 1921 meeting in San Francisco the 
American Bar Association resolved “that further 
(sic) legislation should be enacted by Congress to 
punish and prevent lynching and mob violence.” 
Five years earlier a mass meeting of citizens at 
Abbeville, South Carolina, went on record as favor- 
ing calling in Federal aid in the event that the state 
and county governments were unable to suppress 
the local mob violence then prevalent. 

This sentiment was crystallized in 1920 by 
Congressman Dyer of Missouri. At this time he 
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first introduced a federal anti-lynching bill designed 

to protect citizens as well as aliens. In 1922 the 
bill passed the House, but was defeated in the 
Senate by a filibuster of southern Senators. It pro- 
vides in brief for jurisdiction in the federal courts 
to punish county officers and lynchers, and for the 
forfeiture to the United States of $10,000 by any 
county which is the scene of a lynching. At the 
present writing reports are current that a similar 
bill will be introduced in the next Congress. 

Many opponents of the Dyer Bill, in addition 
to challenging its constitutionality, feel that action 
by the states can and should be made effective so 
that there will be no necessity for federal interven- 
tion. To this end it might be well to consider the 
possibility of utilizing the injunctive and contempt 
powers of courts to deal with lynchings. 

In Georgia in 1922 Judge Blanton Fortson of 
Athens granted a temporary injunction restraining 
certain named persons from doing further mob 
violence to Asbury McCluskey, a Negro of Statham, 

tarrow County. This salutary repudiation of the 
loose general doctrine that equity will not aid the 
enforcement of the criminal law opens up the sig- 
nificant possibility of using a branch of the judicial 
machine untried in connection with the lynching 
problem. What effect can the injunction have in 
preventing mob violence in the form of lynching? 

If persons about to engage in a man-hunt were 
enjoined, not from searching for and capturing the 
desired person, but from lynching or abusing him on 
any other person the deterrent effect of fear of punish- 
ment for contempt in violating the injunction might 
tend to prevent the threatened lynching. 

The additional feature of using the injunction 
as making possible another form of punishment for 
lynching is not to be overlooked. The punishment 
for contempt is summary. The necessity for grand 
and petty juries is avoided. Mention has been made 
of the retarding effect of the grand jury on success- 
ful lynching prosecutions. That the petty jury is a 
barrier of equal proportions is a commonplace. 

The two most obvious practical conditions on 
which the efficacy of the injunctive process will 
depend are the time element and the size of the 
mob. And these are variant elements in each indi- 
vidual case. Cases have been found when the 
lynching followed one-half an hour and again two 
hours after the commission of the crime. Then 
there are cases at the other extreme involving a 
time-lapse of weeks and months. The number of 
individuals involved ranges all the way from six 
persons to 10,000. 

Investigation shows that in only two of 1930's 
lynchings would it have been clearly impossible to 
secure an injunction—those of Ailey and Thomas 
County, Georgia. These were secret killings by 
small bands of men, and there were no public pre- 
liminary manifestations. In all of the other cases 

there were manifestations of mobbism shortly fol- 
lowing the crimes. 

Injunctive relief would be no panacea, but as 
ancillary to damages against counties and as cumu- 
lative to criminal punishments it is probably worth 
trying. 

In 1906 in Chattanooga, lennessee, a Negro 








was convicted of rape in the state court. Whit 
defense lawyers refused to appeal. They were r 
placed with Negro lawyers who took an appeal 
the United States Supreme Court with stay of ex 
cution. Pending the appeal, the Negro was lynch 
and the lynchers were held in contempt of 
Supreme Court. In 1901 in Alabama, Judge Ens 
sentenced several witnesses for contempt in refu 


ing to testify in a lynching investigation. The 
cases indicate the possibility of a wider use of 
contempt power in the judicial handling of tl 


problem of lynching. 

The exercise of this power would provide 
added means of punishing would-be and actu 
lynchers. The necessity for grand and petty 
is obviated. The proceeding is summary and 
of technicalities. Indeed, even though local sent 
ment would thwart any attempt at criminal prose 
cution the contempt-remedy is so non-dependent 
on it that at least in the case of actual contempt 
only a courageous judge would be needed. An 
punishment as for contempt is so clearly distin 
from prosecution for the crime or crimes involv: 
in a lynching that no question of double jeopard 
would seem to be raised. 

No statutory broadening or the contempt 
power would be necessary to cover cases which not 
infrequently occur—the lynching of persons during 
trial. In 1912 at Shelbyville, Tennessee, three per 
sons were shot during their preliminary hearing b 
a mob. In Mississippi in 1922 a prisoner was seiz« 
in the court room and lynched. In the same year 
and state a defendant whose execution had bee 
stayed by an appeal to the Supreme Court was 
lynched. In none of these cases was the remedy 
used, though it was clearly applicable The sam 
is true of cases where an unsuccessful attempt has 
been made to lynch a person on trial 

Although no statute is needed to give courts 
the power to punish for actual contempts, yet sucl 
an enactment might have the merit of calling their 
duty to mind. On the other hand statutory 
broadening of the concept of constructive contempt 
would probably be necessary in order to make this 
remedy available in certain types of cases where it 
seems desirable that it should apply. These are the 
following: lynching immediately after judicial 
acquittal; lynching of defendant out on bond 
lynching of a defendant on day previous to date set 
for trial; lynching after judicial sentence 

The problem of lynch law, after all, is funda 
mentally inseparable from the general problem of 
criminal law administration. Failure to punish 
lynchers and prevent lynchings is but one of 
many evils calling for a general strengthening 
of judicial and administrative processes. Viewed 
therefore, in a proper focus, the special measures 
which we have surveyed are at best emergency 
expedients. This is not to say, however, that they 
are valueless. They do have value and should be 
more widely employed. To this end, each state 
might well enact an anti-mob act with the following 
broad provisions: (1) creating lynching as a statu- 
tory crime; (2) fining counties for lynchings; 
summarily removing the delinquent peace officers; 
(4) enjoining lynchers and punishing them for con 
tempt of court. —— 
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66 HE adn tion of the criminal law is a_ with full appreciation of the several well trained 
(r~“~ t r civilization.”” This statement and conscientious teachers of criminal law in the 
of William | vard Taft has been quoted, various law schools of the country. Unfortunately 
restated, elabo nd demonstrated in hundreds’ the teaching time assigned to criminal law and its 
of bar association meetings. If we may judge by administration is entirely inadequate, in most in 
such data as aré lable, however, the statement stances,°to permit of proper instruction, and case 
is just as true tod is it was when first uttered. books are prepared for such instruction as is con 
The realization of the truth of the statement seems templated in such schedule assignments. Compari 
to have had little effect in producing a change. This son with the number of courses given and the 
has been the result of several factors. Perhaps the amount of teaching time allowed for such subjects 
most important of these are the conventional atti- as property law and business associations will 
tudes of lawyers t ird criminal law and its ad- quickly reveal the discrepancy. Presumably this 
ministration. One of these attitudes is that of the condition arises as a result of the assumption that 
so-called “better ’ lawyer who prides himself it is sufficient to give td a student a casual acquaint- 
on his lack of kt ledge of criminal laws and of ance with what is generally referred to as sub- 
conditions which p il in the criminal courts. An- stantive criminal law. An examination of the an- 
other is the attitude of the prosecuting attorney nouncements of courses of the leading law schools 
who regards himself as a partisan advocate of the will reveal that in most instances the one course in 
rights of the stat vhich he represents, and who Criminal Law which is offered, is limited to the sub- 
seeks to make the criminal law as effectivea weapon stantive law topics; the following list being usually 
as possible in securing convictions of persons whom _ inclusive of its contents: The Nature and Sources of 
he believes to be guilty of crime. A third is the Criminal Law; the Criminal Act; Parties to Crime; 
attitude of the dé se lawyer, whose reputation Criminal Intent; Circumstances affecting Criminal 
and income depet ipon the acquittals which he Liability; Specific Offenses. Sometimes the an- 
secures and who nsequently rationalizes his in- nouncements include subdivisions or elaborations of 
tense partisan ad icy as being in justifiable de- these main headings. Sometimes there is included 
fense of the ut g; and the preservation of a chapter on Jurisdiction and another on Jeopardy. 
antiquated princij f law and rules of procedure, Occasionally, usually without the addition of suffi- 
as a more or less red obligation. A fourth is the cient teaching-time to justify it, there is included 
attitude of a mor ommendable type of defense also the topic, Criminal Procedure. An examination 
lawyer, which speaks of the attorney as an officer of standard case books and student text books re- 
of the court, wl s no other responsibility than veals the same limitations. To see just how limited 
to defend his client by any proper legal method. such a course is, one needs only to make a compara- 
Between these attitudes there falls, generally un- tive examination of the encyclopedias and digests, 
seen, the need for improvement of criminal law and and consider the number of topics grouped under 
for constructive planning of methods of procedure the title “Criminal Law” by the editors of these 
and administrat in the light of present day con- work books; to say nothing of the many additional 

ditions sections, under the titles of particular crimes. 
Most lawyer ive little or no appreciation of In many cases it is no doubt true that students’ 
the fact that the responsibility for inadequate concepts of the scope of criminal law are actually 
criminal law ad: stration is directly chargeable narrowed by their law school courses. They watch 
to the members of the legal profession. This lack in vain for the appearance therein, of the law re- 
, of appreciatio1 ie in large measure to inade- lating to police administration with which they have 
“—_ quate teaching of criminal law and to the inad- themselves come into contact. They are surprised 
equacy of text-books and case-books which have that nothing is said about the dramatic events of 
been prepared for teaching purposes. This is said jury trials. They are advised by criminal law in4 
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structors, in some cases at least, that this is a 
branch of law to be avoided by self-respecting 
lawyers. It is not surprising that they should be 
confused by such an unrealistic approach. Nor is it 
surprising that in their later years they should be 
unable to improve the disgraceful administration of 
criminal justice to which Taft, C. J. referred. 

Consider a few examples of the limitations of 
lawyers’ thinking regarding criminal law. In prac- 
tically every state the solemn assurance is given 
that every person is entitled to be represented py 
counsel and if he be too poor to employ counsel, 
the court will appoint a lawyer to defend him. In 
practically every state this right to counsel is in- 
terpreted to mean right to counsel during the trial 
of the case. Although competent counsel is of great 
value at that time, the time when an accused person 
really needs the help of a lawyer is when he is first 
arrested and from then on until trial. The inter 
vening period is so full of hazards for the accused 
person that he may have lost any legitimate defense, 
long before he is arraigned and put on trial. Both 
the prosecuting attorney and the attorney for the 
defense—if there be one—should be keenly inter- 
ested in the powers of the arresting officer, the 
propriety of keeping the accused incommunicado, 
his right to bail, the possibility of making a civil 
adjustment of the case and thus escaping criminal 
prosecution, the laws governing the introduction of 
evidence in criminal cases, the holding of material 
witnesses in custody, the securing of evidence from 
witnesses outside the jurisdiction, the use of the 
writ of habeas corpus, the process of extradition and 
many other administrative techniques and proced 
ures. These are either given very sketchy consider 
ation, or none at all, in courses in criminal law, and 
are quite unfamiliar to many lawyers. Even when 
the defendant secures the advice of a lawyer during 
this pre-trial period, if that lawyer be one whose 
experience has been largely confined to civil prac- 
tice, his client may be very poorly served. 

Surveys of the administration of criminal jus- 
tice, which have been made since 1920, have re- 
vealed that about eighty-five percent of the cases 
of arrests for crime are disposed of before trial. An 
examination of such surveys and of the reports of 
attorneys general will reveal also that of those cases 
in which the guilt of defendants is established, ap 
proximately sixty to seventy-five percent of them 
are on pleas of guilty. In other words only a small 
percentage of those who are arrested are ever 
brought to trial. The obvious corollary is that the 
administration of criminal carried on 
largely by police and other administrative officials 
under rules of law, which are generally untaught 
in the schools and unknown by many lawyers. The 
failure of lawyers to recognize, either the facts 
stated or the importance thereof, is largely respon 
sible for inadequate administration. 

During the period following arrest and preced- 
ing trial, there occurs to a greater or less extent in 
almost all cases, what is known as the third degree 
The nature of the force, threats, intimidation, in- 
ducement, persuasion or gradual wearing down of 
resistance, which takes place varies according to 
the intelligence, training, experience or disposition 
of the police and prosecuting officials. It is suffi- 
cient to say that it is the universal practice of such 
officials to secure from the accused person all pos- 
sible information, by the f such means as may 


justice is 


use of 


seem proper. The psychologist knows that beati 
one type of person into unconsciousness may 
less terrifying to him than the use of entirely no 
forceful methods on a person of another tyy 
Whether a person under arrest should be requir 
to undergo an inquisition of any character is 
debatable question. If he be represented at once | 
counsel he is advised that he has a right to refu 
to answer any questions and frequently 
When we consider the difficulty of 
criminals, we are inclined to sympathize with t 
officials who use such methods—provided they 
not go too far. But the important point is that t 
answering of such questions of public policy, ar 
the adoption of laws for securing proper 
can be accomplished only by persons trained in la 
making and administration. That most lawyers a 
ignorant of the facts and the law concerning 
third degree and confessions secured thereby, 
shown by the fact that in their meetings and 
their publications they solemnly propose to aboli 
the third degree by two methods, neither of 
if adopted, would have any appreciable effect. Tl 
first of these proposals is that the defendant 
brought before a magistrate and examined imm« 
diately after his arrest, so that such an examinati: 
may be conducted without harassment of any kin 
the second is that no confession shall be admitted 
evidence on the trial, but that the defendant m 
be asked to testify and if he 
refusal may be commented on by the 
in his argument and by the judge in his instrn 
tions—procedures now generally forbidden. As pr: 
viously indicated, neither of these proposals wou 
have any appreciable effect on the use of the thi 
degree tor the simple reason that the third degr 
is used primarily - secure—not a confession to 
used at the trial—but an admission or other e\ 
dence, which is clearly admissible, or a plea 
guilty, which when made by the defendant, 
both the necessity of using such a confession a! 
the opportunity of the defendant to repudiate 
As from sixty to seventy-five percent of all dete: 
minations of guilt are made upon pleas of guilt 
it is obvious that the methods proposed would hay 
little effect, except perhaps to increase the pressur« 
in order to secure more pleas of guilty. 

Contrary to popular belief many of the pres 
ent day, better trained police executives are anx 
ious to substitute scientific methods of crime dete« 
tion for the cruder methods typified by the thir 
degree. In instances striking contribution 
to this new science are being made by medical dox 
tors and by criminological institutes, through th¢ 
use of laboratory techniques in such fields as chen 
istry, physics, pathology, bacteriology, ballistics 
and human prints and measurements. In this work 
a few lawyers are participating, but, generall) 
speaking, most of them are quite ignorant, both of 
present developments and future possibilities 

During recent years the crime surveys and 
other investigations of the subject revealed 
with increasing clearness the importance « 


does 


convicti 


procedure 


whic 


refuses 
prosecutl 


avon 


some 


have 
f placing 
greater emphasis upon certain phases of criminal 
law and its administration, which heretofore hav: 
been allowed to develop almost without supervisio: 
They also indicate the necessity for that type of 
controlled development which only lawyers cai 
give. For many years, practically the only statisti 
cal information available, related to such matters as 
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color, religion, etc. of persons 
carcerated in prisons. Recently, a beginning has 
en made in securing information concerning 
mes reported to police, arrests, dismissals, con- 
tions, acquittals, pleas of guilty, releases on pro- 
ition and on parole, recidivism, juvenile delin- 
1ency, pleas of insanity, waiver of trial by jury, 
eversals and affirmances on appeal, and other sim- 
r matters. Intensive studies of state and federal 
iministration have been made; millions of finger- 
ints have recorded; and information con- 
rning criminals and methods of crime commission 
being collected in increasing volume by state and 
ederal bureaus and departments of identification, 
vestigation and apprehension. The work of the 
\merican Bar Association, of the American Law 
istitute and of the Association of American Law 
chools has also indicated the importance of study- 
ig the various experiments in administration which 
re being carried on in the different states and by 
e federal government. 

It is remarkable that the lawyers of one state 
hould be so unacquainted with the procedures and 
dministrative methods already effectively used in 
ther states. Examples of this situation appeared 

the discussions of the various provisions of the 
Code of Criminal Procedure prepared by the Amer- 
an Law Institute when that code was presented to 
the members at the annual meetings in Washing- 
ton. For instance, some of the members present 
knew only of the method of initiating prosecution 
felony cases by the use of indictments, found by 
grand juries. Others present, knew only of the 
ethod of using an information signed by a prose- 
uting attorney, dispensing with the grand jury, 
irgely, or altogether. The amazement of repre- 
entatives of each group, upon finding that such 
ifferent procedures were actually successful and 
renerally approved where used, was amusing. 

The American Bar Association appointed a 
pecial committee to examine this code and report 

recommendations thereon. After the hearing of 
the committee’s report the Association, by unani- 

1ous vote, adopted a resolution urging the lawyers 
f the various states to study the Code and to take 
ippropriate steps looking toward its adoption in 
whole or in part. See Volume 58 A. B. A. Reports, 
page 68. In this Code will be found provisions 
elating to short forms of indictment, the incar- 
eration and taking of depositions of material wit- 
esses, the waiver of jury trials, the elimination of 

multiplicity motions and many other useful 
procedures, each one of which has been successfully 
ised in some state, but which is unknown, or at 
east unused, in some others. 

In order that such procedures as proposed in the 
Institute Code may be properly used, however, it 
s necessary that lawyers should be thoroughly in- 
formed concerning the organization and methods of 
work of the police department, the prosecutor’s office, 
the grand jury and the office of the committing 
magistrate; the latter of whom conducts the pre- 
liminary examination, which, generally speaking, is 
used in connection with the indictment as well as 
the information. The practice prevailing in most 
states of permitting the selection of persons un- 
trained in law to fill such positions, and the practice 
still prevailing in some states of compensating such 
magistrates and their constables by fees collected 


ie number, sex, age, 


been 


from accused persons has resulted in a maladmini- 
stration of criminal justice in many inferior courts 
which has contributed materially to the lack of re- 
spect for law and which cannot but breed distrust or 
contempt for its administration upon the part of the 
great majority of people; whose only knowledge of 
methods of criminal law administration is obtained 
in such courts. 

Moreover, it is necessary that the generally 
used method of compromising criminal cases be 
brought into the open, instead of being used as an 
undercover method of disposition as at present. 
Although the compromising of criminal cases is 
forbidden in most cases and although it amounts 
to the crime of compounding felony in many cases, 
as practiced at present; nevertheless in large num- 
bers of cases, not only the injured person, but the 
prosecuting attorney, the attorney for the defense, 
the police and the committing magistrate are par- 
ties to such compromises. It avails nothing to 
teach, and to pretend that there exists, a criminal 
law which knows nothing of such procedures, when 
they constitute the most vital parts of criminal law 
administration. 

Not only is the maladministration of criminal 
justice largely attributable to the ignorance of 
lawyers and their resulting indifference; but it is 
contributed to also, very greatly, by the antagonism 
of lawyers to new procedures; of the reason for 
which they are ignorant, and being ignorant are 
fearful and being fearful are contemptuous. Good 
examples of such procedures are the psychiatric 
clinic and probation and parole. 

Although the physical sciences have undergone 
a remarkable development, prior to the beginning 
of the twentieth century, very little progress had 
been made in the field of mental science. Just as 
for years men were afraid of those who experi- 
mented in such fields as chemistry and physics and 
even prohibited the study of human anatomy, so 
they were even more afraid of those who attempted 
to explore the human mind. During this period, 
nevertheless, they were forced to consider the effect 
of the condition of mind of the person who was 
accused of crime. This they did largely upon a 
basis of guesswork and the crude teumaiien of the 
medical doctors of the eighteenth and nineteenth 
centuries. Much of that guesswork is written into 
the law of intent in criminal law and the definitions 
of insanity, still generally used, are phrased in terms 
of the crude formulae of the old medical doctors. 
Many lawyers do not know the source of the law 
which they have learned regarding criminal intent 
and insanity, but they are very jealous of it never- 
theless. During recent years the psychiatric clinic 
has appeared, in a few states, giving an entirely 
new character to the procedure for determining in- 
sanity in criminal cases. Those members of the 
medical profession who are most skilled in mental 
diseases are able to make reasonably accurate diag- 
noses of the mental health of accused persons and 
predictions as to the probability that they will re- 
spond to treatment sufficiently to make them safe 
risks if returned to society. This they are doing in 
such states. The procedure used in committing in- 
sane persons, following a psychiatric examination, 
being a summary one which may even avoid the 
use of a jury and all the attendant difficulties of the 
judicial determination of guilt, the psychiatric clinic 
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has proved acceptable to lawyers and judges, and 
its use in some places has largely eliminated the 
use of the insanity defense. Where it is unknown, 
however, it has been resisted by the lawyers, even 
though its use has been recommended by the Amer- 
ican Bar Association, as well as by the American 
Medical Association and the American Psychiatric 
Association. 

Probation, the second example referred to 
above, is an administrative device by means of 
which an accused person, after conviction or a plea 
of guilty, may be released under the supervision of 
a trained probation officer, on good behavior, sub- 
ject to return to custody and punishment. So far as 
the lawyer is concerned, probation is an outgrowth 
of the old and well known “suspended sentence.” 
Fhe latter procedure, based as it was upon inad- 
equate investigation and followed by no supervision, 
was generally in bad ordor. Probation as a method 
of treatment, based upon careful investigation and 
followed by careful supervision, under definite con- 
ditions of behavior, has proved effective where 
properly used. Unfortunately, because of the ignor- 
ance and indifference of lawyers and judges, based 
largely upon prejudice against the suspended sen- 
tence, there has been great resistance against the 
use of probation by lawyers generally, and great 
abuse in its application by methods of “trading” 
which prevail among judges, prosecutors and de- 
fense lawyers. 

Lawyers are largely responsible for the com- 
monly prevalent notion that the crime problem can 
be solved by more and longer imyprisonment ; in spite of 
the fact that our penal institutions are filled to over 
flowing; that prison authorities are forced to re- 
lease convicts after comparatively short terms, in 
order to provide room for those newly committed ; 
and that the average term of imprisonment for 
major felons is about three and one half or four 
years. Growing realization of these facts is causing 
a rapid increase in the use of probation. The possi- 
bilities for further increasing its use are great, thus 
relieving us from the necessity of supporting in 
idleness large numbers of socially inadequate people. 
Moreover, an increasing use of probation in cases 
of persons who are guilty of minor offenses and who 
can be safely released under supervision, will pro- 
vide room for the imprisonment of hardened or 
habitual or incurable criminals for much longer 
periods; even for life if necessary. But outright 
abuse of probation, together with failure to realize 
that it can be useful, even in proper cases, only if 
preceded by careful study of the individual and his 
social environment, and if accompanied by intelli- 
gent supervision by well-trained probation officers, 
has caused it, also, to fall into disrepute. Lawyers 
who, during their entire college and law school ex- 
perience never heard of probation cannot, perhaps, 
be expected to understand its theory or use. 

What has been said of probation is also appli- 
cable in large measure to parole. Many lawyers do 
not know the difference between probation, parole 
and pardon, and think of all three as grants of 
clemency or mercy. Pardon is the only one of the 
three which may be properly so considered and 
then only as to some pardons. Parole, far from be- 
ing an act of clemency, is really an extension of dis- 
cipline beyond that usually applied. Under the old 
system of imprisonment followed by outright re- 
lease, if a man were sentenced to five years im- 


prisonment, he might be given credit for two years 
“good time” on account of good behavior and re 
leased at the end of three years free and clear of all 
restraint. Under the parole system, such a person 
may be released at the end of three years for similar 
reasons, but during the remaining two years of h 
term he is under the supervision and guidance 

a trained officer, whose responsibility it is to s 
that he is regularly employed, that he is in go 
health physically and mentally and that he is not 
imposed upon by his old confederates, shyster 
lawyers or the lower type of police officers. Wher: 
parole is not properly administered, either by rea 
son of poor training in the penitentiary, poor sele 
tion of parolees, or poor supervision following ri 
lease, it too falls into disrepute. But at its worst 
parole is no worse than the old system at its best 
To the extent that it is not more successful, the 
ignorance, and indifference of lawyers or the out 
right abuse of the system, by lawyers, is largel 
responsible. 

The most glaring reason for inadequate crim 
inal law administration is the poorly trained and 
unprincipled personnel of enforcement officials. At 
a meeting of the American Bar Association, held in 
1933, it was said that lawyers come together eac!l 
year, comment on the disgraceful condition of crim 
inal law administration and then waste their time 
fighting over trivialities of procedure, because they 
are too fearful or too respectful to put the blame 
where it belongs, namely on poorly qualified judges 
This is no doubt true, but its truth would be in 
creased by adding a reference to poorly trained 
prosecutors, police, probation officers and the rest 
of the official personnel. As has been already 
pointed out, we are not providing adequate training 
facilities for such officers; but worse than that, 
present methods of selection are filling our public 
offices with men least qualified by training or char 
acter. With all due respect to the many fine men 
who hold public office, it is nevertheless true that a 
police chief, selected in order than one politically 
organized group of racketeers shall have protection 
against another, is not apt to be vitally concerned 
with the interests of people generally. And it is 
equally true that a judge, or prosecutor or other 
officer whose standard of perfect performance con 
sists in not offending the politicians who put him 
in office and whose major desire is to remain in 
office, will not be much concerned even by the re 
marks of a Chief Justice. So far as those shyster 
lawyers who prey on the inhabitants of jails are 
concerned, they and the bail bond brokers who con 
spire with them to defeat justice for a price are 
themselves criminals and racketeers of the worst 
type. It is more or less futile to talk about federal 
laws or national campaigns to eliminate racketeer- 
ing, unless those laws and campaigns are directed 
at official personnel, and that means largely—at 
lawyers. Pallid platitudes about a noble profession, 
—accompanied by nervous unwillingness to act 
forcefully and positively in raising standards of 
legal education, admission to the bar, and the dis- 
cipline of lawyers after admission, thus clearing 
the ranks of the profession of the unworthy mem- 
bers and raising standards of official personnel 
will accomplish little, no matter how many new 
crimes are created or criminal procedures changed. 
The International Association of Chiefs of Police 
will be found ready and anxious to cooperate in any 
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ntelligent movement to improve police personnel. 
uch a result can be achieved, however, only by in- 
lligent cooperation, rather than by such ambitious 
hemes as the submerging of the state and other 
forces under a federal police system, 
d for federal afid state advice and 
assist materially in 


cal police 
There is much nee 
upervision, and lawyers can 
ecuring such action. 
Not only in respect to the law of criminal pro- 
and ad: istration is it important that a 
friendly roach be made by lawyers and 
sincere honest efforts for improvement, 
it in regard substantive criminal law itself. A 
rocess of education and a method of practice and 
hich accepts blindly everything 
law in years past without inquiring 
ns under which such laws devel- 
reasons therefor still exist, or 
hods or agencies are today better 
cannot achieve 
criminal 


lire 
lure 


lministration 

ritten into the 
is to the condit 
ped, whether the 
hether other met 
ilculated to secure 


1 Gy P 
decently ettective 


the desired ends, 
administration of 
ustice., 

Another: ge and challenging question has to 
lo with the sdom of extending the substantive 
riminal law, widely as has been done, as an 
agency for curbing or controlling human activities. 
Each succeeding le gislature enacts laws in consider- 
able number which provide that acts which were 
lawful to commit yesterday shall be criminal if com- 
mitted tomorrow. Usually these laws represent 
ittempts to use the criminal law as a substitute for 
education, home discipline, actions in tort, or other 
forms of social control. It is well known by police 
and prosecutors that they cannot enforce such laws 
fully and it is well known by the legislators that 
they do not expect or intend such laws to be en- 
forced fully. As knowledge of these facts spreads 
among the people they assume, as do the officers, 
to decide which crimes are really crimes and which 
laws should be enforced fully or otherwise. The 
recent the attempt to enforce the eight- 
eenth amendment and the supplementary acts of 
Congress is a sufficient example, although it could 
be multiplied many times by examples from the 
laws of the various states. Experienced legislators 
are coming to realize the importance of extensive 
research, comparative study and careful drafting 
of legislation. The American Legislators Associa- 
tion, headed largely by lawyers, has recently taken 
the lead in this work, not only in the field of crimi- 
generally. As lawyers largely dominate 
the various legislatures of the country, especially 
in the judiciary committees, they are largely re- 
sponsible for the haphazard legislation which has 
flowed fortl the criminal law field and, by the 
same token, have it largely within their power to 
restrict and improve the stream of legislative crimi- 
nal law. 

Another question of large importance, which 
must be worked out by lawyers, is the extent to 
which the federal criminal law should be developed, 
the jurisdiction of federal and state 
desirability of federal aid in law 
alluded to. Certainly so 
ctivities of criminals are concerned, 
county or state lines are of little importance. It 

absurd to think of effective prevention or prose- 
cution of crime in terms of county units. Un- 
doubtedly failure of the states, adequately to 
supervise such work on a state-wide 


fiasco n 


nal law, but 


concur®t 
courts, and the 
enforcement, previously 


far as the 


direct 


basis, has contributed materially to ineffective ad- 
ministration. Undoubtedly, lawyers are responsible 
for this failure, because as attorneys general, 
judges, prosecutors and frequently as governors, 
they have allowed the presently existing, unorgan- 
ized, frequently antagonistic system to develop and 
continue. In a few instances the recently developed 
state departments of criminal identification and ap- 
prehension, state judicial councils and state super- 
vision of probation have indicated the value of uni- 
form high standards of selection, training and ad- 
ministration. Recent developments in federal de- 
partments of investigation, probation, parole and 
prison administration have indicated what can be 
accomplished by properly selected and trained per- 
sonnel. Work is being done by these federal agents 
in states which have, up to the present time, failed 
to realize the importance of such methods. Lawyers 
have been largely responsible for these develop- 
ments. Lawyers are responsible for determining 
just how far such federal work should go and to 
what extent federal aid on the one hand and local 
self-government on the other are most valuable. 

From year to year impatient people cry for 
immediate results and drastic action. From year to 
year the situation remains largely unchanged, ex- 
cept for the results of carefully worked out plans, 
which speak in terms of fundamental principles and 
trained personnel. In the working out of such plans 
and in the selection and training of such person- 
nel, lawyers have the greatest opportunity and the 
greatest responsibility. The problem cannot be 
solved by leaving it to “the people.” The people as 
a whole never act other than as a mob, except as 
they are instructed and directed by their leaders. 
Leadership in the administration of criminal justice 
must be provided by intelligent, well-trained 
lawyers, fully aware of the broad scope of criminal 
law and concerned, not merely as counsel for the 
state or for the defense, but as representatives of the 
one profession which controls that administration 
and the only one by which it can be controlled or 
improved. 


Practice of Law by Dead Men 


(From Bar Briefs (N. D.) January Issue) 

The California State Bar Journal has carried some in- 
teresting discussions of late concerning the practice of law 
by dead men. In those discussions we have read nothing 
that has caused us to change our view, namely: that dead 
men can not and should not practice law. 

The practice of law is not a business. It is a pro- 
fession. Lawyers do not sell goods or merchandise. They 
render personal, professional service. Lawyers are not 
tradesmen. They are officers of the Court. 

Even laymen know that a partnership is dissolved by 
the death of one of the partners. Even laymen have dis- 
covered that it is unethical to advertise or to solicit legal 
business. And laymen have obtained that information 
from lawyers—and sometimes paid for the information as 
advice. 

Yet, though lawyers admit that it is neither ethical nor 
honest to advertise or to solicit legal business, though they 
acknowledge that it is unethical and dishonest whether the 
advertising or the solicitation be directly or indirectly done, 
lawyers continue to permit the names of deceased lawyers 
to appear on office doors, in telephone lists, and on printed 
cards and letterheads. In fact, the names of dead men 
have been known to re-appear on such printed matter after 
actual dissolution of a partnership, and after the death of 
one of the partners. 

How can we, as lawyers, then, expect to gain the 
confidence and respect of laymen so long as we fail to prac- 
tice what we preach, and condone—by silence, at least— 
what we know to be wrong? 
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If Bar Fails to Break up the Liaison between Certain Members of the Profession and th 
Leaders of Highly Organized Crime, It cannot Complain When Public Movements Are 
Instituted with This Object in View—Situation Presents a Challenge Which Profes 


sion Cannot Ignore 


Three Methods of Dealing with the Lawyer Criminal 


Federal Criminal Statutes Applicable to This Type, etc. 


By Hon. Homer 5. 


(CUMMINGS 


Attorney General of the United States 


HE American Bar is confronted with a vital 

problem growing out of the improper activities 

of certain of its members in their contacts with 
the criminal classes. There have been repeated in- 
stances of a studied abuse of the privileges of the 
profession. A startlingly large number of lawyers 
have not only misconceived their duties as advo 
cates but have, in effect, actually participated in 
criminal activities. Whether in such instances they 
were impelled so to do through overzealousness in 
behalf of their clients or through purely mercenary 
motives, the fact remains that these lawyers are 
actual criminals operating under the cloak of their 
calling. They have not only brought upon the bar 
of our country much unwarranted criticism, but 
particularly have they brought contempt upon 
those of the profession who have, in a perfectly 
legitimate manner, given attention to the defense 
of those accused of crime. The privilege, and at 
times the duty, of lawyers engaged in the conduct 
of criminal cases is a sacred one, and nothing 
should be suggested that in any wise reflects upon 
those who render such service and conduct their 
practice in accordance with the canons of the pro 
fession. There is a widespread impression that a 
lawyer’s first duty is to his client. While the lawyer 
has the duty of representing his client loyally and 
to the utmost of his ability, his paramount obliga- 
tion requires an attitude toward the administration 
of justice which grows out of the fact that he is 
also an Officer of the court. 

The Nationz« Bar program proposed by the 
American Bar Association and adopted at a con 
ference of State and local Bar Association members 
at Grand Rapids on August 29, 1933, comes at a 
most opportune time. Three of the four subjects 
chosen as of present major importance are “Crimi 
nal Law and Its Enforcement,” “Legal Education 
and Admission to the Bar,” and “Unauthorized 
Practice of the Law.” It is quite evident that the 
members of the American Bar have recognized the 
widespread interest in crime prevention and sup 
pression. 

It is no exaggeration to say that the Bar of this 
country is on trial before the public. We, as lawyers, 
have assumed the burden, not only of leadership in 
simplifying court procedure and of recommending 
candidates for judicial offices, but of responsibility 
for the members of our own profession. It is not 
difficult to understand why the public so largely 
interprets the uncurtailed activities of unscrupulous 
lawyers who aid and abet notorious criminals, as 


condonation by the Bar of conduct which the Ba 
contents itself in condemning in pious resolution 
The sting of discredit is placed upon every 

of the Bar by the actions of a relative 

worthy members. The public and the pre 

stirring us “to clean house;” and our go: 


memlx 1 


being challenged. 

If we fail to break up the liaison between cet 
tain members of our profession and the 
highly organized crime, we cannot complain wh 
public movements are instituted to do for us what 
we have been unable to do for ourselves. We must 
perforce accept the challenge. 

There are, at least, three methods of dealing 
with the lawyer who has become an accomplice o 
crime. He may be prosecuted when he has violate: 
federal or state criminal laws. He may be pun- 
ished by fine or imprisonment for contempt 
court when his actions obstruct justice or otherwise 
tend to bring the administration of law into dis 
repute. He may be censured, suspended, or dis 
barred from the profession when he violates thé 
duties which are imposed upon him as a member 
of the profession and as an officer of the court. 


leadet > 


Punishment for Criminal Offenses 


The right of the public to an honest and effici- 
ent administration of justice is recognized by num 
erous penal laws. Occasionally we have ignored 
the fact that these laws apply to the lawyer as well 
as to the layman. Among federal criminal statutes 
which are applicable to the lawyer-criminal prac 
ticing in federal courts are those designating the 
following crimes: Procuring the commission of per 
jury in a federal proceeding (U. S. C. A., Title 18, 
232); attempting to influence a witness, 
juror, or an officer of court, or otherwise to in 
fluence, obstruct or impede the due course of justice 
in a court, or before a commissioner, orand or 
petit jury of the United States, or an attempt so 
to do; (Title 18, Sec. 241, 243) ; conspiring to deter 
by force or threat any party or witness in a federal 
court or before a federal commissioner from attend 
ing or testifying freely and truthfully, or to injure 
him or his property, or to influence the verdict 
presentment or indictment of any federal grand or 
petit jury (Title 18, Sec. 242); receiving within the 
Federal Government’s jurisdiction stolen property 
with knowledge thereof (Title 18, Sec. 467); coun 
seling, inducing or procuring the commission of any 
act constituting an offense against the United States 

Title 18, Sec. 550); being accessories after the fact 
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ion of a (Title 18, 
concealing knowledge of commis- 
cognizable in the Federal Courts 

251); conspiring to injure, oppress, 

reaten or intimidate a citizen of the United States 
ny right given him by the Con- 
s thereof, or because of his ex- 
cising such right (Title 18, Sec. 51): Moreover, 
ny states have enacted similar statutes 
Not only local bar associations but every mem- 
er of the Bar should consider it a duty to present 
the proper prosecuting officer any available in- 
rmation which would indicate a violation of such 
vs, whether complaint involves a layman or 
fellow member the legal profession. A better 
operation with the prosecuting officials will 
so frequently presented to the 
iuse of lack of funds to gather 
Frequently the prose- 
information concerning an at- 
vould warrant suspension or dis- 
minent and able state’s attorney re- 
willingness to cooperate with the 
this matter, but added that no 
him for such in- 
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rmation 
These duties of the Bar Association and mem- 
ers of the Bar should be considered of the gravest 
mportance, the Bar in general is to retain 
ch the profession in past years has 
obtained, attention to these duties 


neglected 


atint 
alit 


made of 


le respec t wil 
oth earned 


, 
in no longer 


Contempt of Court 


For our present purposes it is not necessary to 
indicate the rules that should govern the conduct 
of the court. Nevertheless, it may not be inappro- 
priate to discuss briefly the powers and, perhaps, 
the duties imposed upon the members of the bench 

this particular. The power of the court to im- 
pose fine or imprisonment for contempt should be 
listinguished disbarment proceedings. The 
rimary object of the former is to punish the of- 
fender: the purpose of the latter is to protect the 
ourts, the bars, and the public. However, neither 
s a crime within the meaning of criminal law, al- 
though some contempts have been made criminal 
Moreover, the exercise of both powers 
an be effectively sustained upon the principle 
that the attorney is an officer of the court bound 

oath to support the administration of the laws, 
the court is paramount even 
1 to the client 

to punish for contempt is not re- 
neces of attacks on the personnel of 

are numerous cases of recent date 
ension from practice for obstructing 
justice, as by filing false answers or filing pleas for 
A more frequent exercise of 
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appointed by the Lord Chief Jus- 
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Frank, 53 F 2d) 128 (D. C. N. J., 
Bar Asx tion): In re Hanson, 5 Pac 
Suspension from practice in the court 


the court was “slandered and evil spoken of, our 
cares and labors made void and frustrate,” so, to- 
day, the actions of a few attorneys indirectly tend 
to discredit the judiciary itself in the eyes of the 
public. 

It is certain that the public would respond 
with gratitude to an effort upon the part of the 
judiciary of our country to enforce with vigor the 
rule of conduct required of practicing lawyers. 
Thus, with a coordinating effort of the Bar Associa- 
tion and its members, the public prosecutors, and 
the courts, members of the Bar generally would 
take a more serious view of their duties, and those 
members of the profession who have betrayed its 
traditions would understand that the day of such 
unpunished activities is at an end. 

Disbarment Proceedings 

The power to disbar arises from the judicial 
power to exercise disciplinary control over profes- 
sional conduct. In 1292 Edward I provided that 
the Court of Common Pleas should select and or- 
dain seven score attorneys and apprentices most 
apt in their learning and skill to follow the court 
and have the exclusive right to practice therein. 
Since then the judiciary has exercised the power 
of selection as peculiarly theirs, and the courts of 
this country are in accord.* 

With the rapid growth of population, trade and 
industry in this country, there was a consequent 
rapid expansion of the legal profession. It was im- 
possible for the courts, which had followed the 
English precedent of exercising power of super- 
vision over the legal profession, properly to regu- 
late admission to practice before them. Gradually 
this power was delegated to commissions, or to 
the rapidly developing bar associations, or legisla- 
tion was passed creating admission boards. 

Sut long before Anglo-Saxon Courts exercised 
the power of restriction over admission to practice 
and even before attorneys were recognized as a 
distinct professional class, the courts had asserted 
the power to disbar as an inherent power, essential 
to the proper functioning of the court. The power 
to censure or disbar must remain in each court for 
self-protection. It is true that legislation in many 
states has vested in a single court jurisdiction to 
discipline attorneys. This is for the sake of uni- 
formity and efficiency. By reason of comity be- 
tween legislative and judicial bodies, the latter has 
generally submitted to reasonable regulations con- 
cerning attorneys. But our courts almost invari- 
ably have held that this did not deprive other 
courts of general jurisdiction of the power to exer- 
vise disciplinary conduct over those practicing be- 
fore them.* The power may be limited, in such case, 
to censuring or to striking from the roll of at- 
torneys practicing before that particular court. 
There have been many other varieties of legislation 
to protect the public from unscrupulous attorneys. 
None of these statutes is intended to be exclusive 
in its scope, and such regulative legislation is proper 
as an exercise of the police power. It is to be hoped 
that the legal profession, with the aid of the courts, 


2. For a history of the legal profession see 2 Holdsworth’s His- 
tory of English Law. 311, 484; Chaties Warren, History of the Ameri- 
can Bar; and also an Leon Green, “Courts’ Power over Admission 
and Disbarment,”” 4 Texas Law Review 1;; Justice Stevenson in re 
Raisch, 90 Atl. 12 (N. J., 1914); Justice Cardozo in People v. Culkin, 
162 N. E. 487 (N. Y., 1928), Justice Cartwright in re Day, 54 N. E 
646, 181 Ill. 73 (1899). 

8. In re Raisch, In re Day, supra; In re Cannon, 240 N. W. 
441, 206 Wis. 377 (1982); 4 Texas Law Review 
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will be able successfully to exert a proper dis- 
cipline over its members without experiencing the 
humiliation involved in a public demand for a legis- 
lative exercise of the police power to protect itself 
in a field in which the profession has, perhaps too 
complacently, asserted its self-sufficiency. 

The grounds for disbarment are sufficiently 
broad to protect the public as well as the profes- 
sion. Recognizing that the privilege of practicing 
law is a public trust, that the primary duty of the 
attorney is fidelity to the court, and that he is bound 
by his oath to support the administration of the 
laws, it has become settled that an attorney who 
prevents or obstructs justice, or attempts so to do, 
is guilty not only of a breach of duty to the par- 
ticular court before whom he is appearing, but of 
his duty as a member of the Bar. His conduct need 
not be such as to subject him to indictment. Dis- 
barment has resulted from various perversions of 
justice. Deceiving the court, bribing or tamper- 
ing with witnesses or jurors, stifling or suppressing 
evidence, introducing testimony known to be false, 
advising a client to forfeit bail or to disobey a court 
order, intentionally withholding material facts from 
the court,—these are instances fully warranting dis- 
barment. 

The presentment of although fre- 
quently of the court’s own knowledge, may be by 
affidavit or even an unsworn statement of any third 
party. Certainly it has never been the intention of 
any legislature which, by statute, designates a speci- 
fic mode of procedure to make this the sole method 
of obtaining knowledge of improper conduct of 
officers of the court. Disbarment proceedings have 
been initiated by local bar associations, lawyers’ 
clubs, grievance committees specifically appointed 
for the purpose, as well as private individuals.* If 
the information is adequate to describe the offense 
and identify the offender, charges will be preferred 
and the offender tried. If not, the usual procedure 
is for the court to order an investigation by a prose- 
cuting officer or officers appointed for that purpose. 
This investigating body may act upon common 
knowledge or upon information voluntarily given. 
It has power by subpoena, to require testimony, 
and refusal to testify may be punished as a con- 
tempt of court.’ The preliminary hearing may 
be, and frequently is, in secret. It is analogous to a 
grand jury investigation.® 

Recent decisions confirm the belief that the 
investigation need not be directed at a particular 
member of the bar, but may include in its scope a 
prevalent type of misconduct. An example is found 
in the recent series of “ambulance chasing” investi- 
gations, which resulted in numerous disbarments 
and two important and informative decisions— 
Rubin v. State of Wisconsin,’ and Justice Cardozo’s 
opinion in the Culkin case in New York.® 

The proceedings leading to the latter decision, 
it will be recalled, were instituted upon petition by 
three bar associations of New York City to the 
Appellate Division of the Supreme Court giving 
notice of the evils the lawyet 
criminals of today, were a public scandal 
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The court was asked to inquire into the practices 
charged. That court decided it could act on its ow: 
motion “whenever it has reasonable cause to believe 
that there has been professional misconduct, eithe: 
by one or by a class.” (Pp. 488, 489, supra.) A judg 
of the Supreme Court was designated to investigate 
“with full authority to summon witnesses 
compel the giving of testimony and the 
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productio 


of books, papers and documentary evidence.” Th 
petitioners were authorized to secure co 
of the inquiry. After investigation the 
ducting the proceedings was to report to 
ordering the inquiry. Many 
amined. The Culkin case arose because 
ber of the bar, having been subpoenaed to t 
to his conduct in certain cases, 
He was adjudged in contempt and con 
jail until he should submit to examination 
[f sufficient information has been pr 
the court to identify an offense and the 
it then issues an order to show 
offender should not be suspended, citing the 
against him. The prosecution may be condi 
the name of the State by a prosecuting officer from 
the office of the Attorney General or the State’s 
Attorney,® by a member of the bar appointed by 
the court,”® or by the statutory method provided 
The defendant should be allowed a reasonable 
to file his answer. There are no further 
The proceedings being summary and 
nature, a jury trial is no more necessary 
indictment. Nor need the guilt of the dé 
proved beyond a reasonable doubt. 
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With the development of the Eng! Inns of 
Court the power of disciplining members 
largely delegated to them by the judiciary. The 
Inns were jealous of their reputation, their member 
ship was exclusive, and the theory that the at 
torney was an Officer of the court, a mem 
honorable profession with a much higher 
standard than that of the community 
them almost a religious principle. The 
fession of this country, with the Englis] 
model, has become organized and has so 
discipline. The view that members of the 
officers of the court, are a part of the judici: 
ment is re-asserted. It has been assum: 
standards and discipline of the profession are | 
than those generally prevailing, and a code of 
has been promulgated. So emphatic is tl 
placed upon a high character of conduct, that it 
been asserted that if the standards of the | 
be governed merely by laymen’s standards 
ideals, the lawyers can hardly continue to call them 
selves members of a learned profession. However 
it is a serious question whether, in view of 
wholesale method of turning out lawyer 
country and the decentralized nature 
associations, we can expect to reach the 
of self-discipline, inculcated by the Engli 

It is unfortunate that our courts tend 
to apply the rules of criminal practice to 
proceedings. These rules represent 
minimum measure of proper behavior 
lawyers’ code should be based on ideal 
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HERE nereasing evidence that the new 
Federal Securities Act in its present form has 
a tendency to deter adequate functioning of the 


ecurities market. In the months since the act has 
een in effect new issues have fallen to what are 
record low figures for the post-war period. This 
lecrease in financing can by no means be attribu- 


ted wholly to the new act, yet expressions and ex- 
erience of business executives and investment 
vankers indicate that the act has been at least in 
art responsible 


1 


Lessening the flow of investment funds into 
new issues, necessary for meeting maturing obliga- 
tions and obtaining new capital, necessarily has an 
1dverse effect upon the revival of commerce, in- 
lustry, employment and agriculture. Inability to 


refinance would mean disaster to vital enterprises, 


vith untold to the public. Investors should 
certainly have adequate protection, but the public 
nterest calls for calm consideration of whether the 
Securities Act, passed with great speed, requires 
revision so as to preserve every reasonable protec- 
tion to investors and yet impose no unnecessary 
impediment to sound and necessary financial oper- 
tions. The ect of the act should be to perfect, 


not to paralyze, the marketing of securities. 


The essential principle of the new act is to re- 
uire honest adequate statements as the basis 
sales of securities in interstate commerce or 
through the mails, which alone fall within the Fed- 


After a period which witnessed 
urities abuses, determination to en- 
force that sound principle is wholly fitting. There 
can be no just objection to bringing home responsi- 
est conduct to those marketing securi- 


eral jurisdiction 
extensive s¢ 


bility for hon 


ties and pla upon them, as does the new act, 
the burden of justifying their selling statements, in- 
stead of leaving it for aggrieved persons to carry 
the burden of proving them incorrect as at common 
law. Under the act as it stands, however, serious 
problems arise as to the extent of liabilities imposed 
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There Is Increasing Evidence That the Act in Present Form Tends to Deter Adequate 
of Securities Market—Liability Arising Out of Registration State- 
Goes Further Than British Companies Act—Difficulties Imposed on 
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spread interest that its consideration has reached 
far beyond the limits of our profession. The press 
and the public are watching, somewhat critically, 
our efforts to purge the profession of its unworthy 
members. The task is a difficult one, but it is far 
from being impossible—and it cannot be delayed. 


ARTHUR A. BALLANTINE 
York Bar; Former Under Secretary of the Treasury 







and the possibility of protection from liability by 
conduct which is right, and also as to practical pro- 
cedure in the handling of securities. 

The most distinctive requirement of the new 
act is that before any new securities are issued, 
with certain exceptions, they must first be regis- 
tered with the Federal Trade Commission in Wash- 
ington. 

Registration is effected by means of a very full 
statement, supported by exhibits giving most com- 
prehensive data. The registration statement cannot 
become effective before the elapsing of twenty days 
after the filing date. In the meantime, or at any 
later time, if the Commission finds the statement 
defective it may, after notice, issue a stop order 
suspending the effectiveness of the statement. 
While the Commission permits statements to be- 
come effective, it never gives them approval. The 
filing of prospectuses, which must contain the in- 
formation set forth in the registration statement, 
except so far as the Commission otherwise pro- 
vides, is also required. 

The basic provision as to liabilities arising out 
of registration statements is that if on the date it 
becomes effective the registration statement con- 
tained an untrue statement of a material fact, or 
omitted to state a material fact required to be stated 
or necessary to make the statements made not mis- 
leading, any purchaser of the security may sue to 
recover the consideration paid or for damages sus- 
tained through the purchase if he no longer owns 
the security. 

Such suits may be brought against (1) every 
person who signed the registration statement, in- 
cluding the issuer and its principal executive, finan- 
cial and accounting officers; (2) every director of 
the issuer and each person named with his consent 
as about to become a director; (3) every under- 
writer, defined as a person who has purchased the 
security from the issuer with a view to distribution, 
and (4) every accountant, engineer, appraiser “or 
any person whose profession gives authority to a 
statement made by him who with his consent is 
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named as having prepared or certified any part of 
the registration statement.” 

Liability under the registration statement con- 
tinues until two years after the discovery of the 
untrue statement or omission, or after such dis- 
covery should have been made by the exercise of 
reasonable diligence, but in any case not beyond ten 
years. 

While the liability arising out of a registration 
statement is founded upon the misstatement or 
omission of a “material” fact, there is no definition 
or guide as to what constitutes a material fact. It 
is not provided, for example, that materiality shall 
be judged as of the date of the statement and not in 
the light of subsequent events not then foreseeable. 

The right to recover the price or damages is 
not limited to original purchasers on the strength 
of the registration statement, but may be asserted 
by any person who acquires the security anywhere 
at any later time. The person sued need not have 
been the seller of the security to the purchaser 
suing: every person concerned in the registration 
statement may be liable to all purchasers to the 
extent of the entire issue, even though his own 
participation may have been of a very limited 
character as, for example, that of an underwriter 
of a small part of the issue. An engineer or account- 
ant certifying a report or financial statement, and 
receiving only a normal fee for his services, is sub- 
ject to the risk of having to repurchase an entire 
issue because of an honest mistake as to what con- 
stituted a material fact. A right of contribution 


between persons liable under a registration state- 


ment is provided for, but contribution would have 
to be enforced by suit. 

A purchaser of a security bringing a suit does 
not need to show that he ever actually relied upon 
a registration statement or was actually misled by 
any statement or omission. Nor does the purchaser 
need to show any connection or relation between 
the misstatement or omission and the amount of the 
damages claimed. A purchaser whose security has 
declined in value, largely because of market con- 
ditions, might recover damages or the purchase 
price if the registration statement should be proved 
to have contained a misstatement, even though the 
amount of the damages were clearly shown to be 
due to a change in market conditions and not to the 
misstatement. 

An issuer, that is, the company creating the 
securities, appears to be permitted no defense what- 
ever to liabilities arising from a defective statement, 
nor is any one who controls an issuer through stock 
ownership, agreement, or otherwise. In case of 
error an issuer can be required to take back an 
entire issue of bonds, even though the utmost care 
was exercised. 

Persons other than the issuer who may be 
liable under a registration statement may escape 
liability if they can sustain in court the burden of 
proving that they had, after reasonable investiga- 
tion, reasonable ground to believe and did believe 
at the time the registration statement became effec- 
tive that it contained no misstatement or omission. 
Such persons include accountants and experts, who 
are liable only for their own contributions to the 
statement. The act prescribes that the standard for 
what constitutes reasonable investigation and 
reasonable ground for belief “shall be that required 


of a person occupying a fiduciary relationship 
There is no guide in the act, however, as to what 
that standard is. It may be that the care required 
is more than that exercised by a reasonably prudent 
man in the exercise of his own affairs, the genera! 
common law test of liability. 

It is not surprising that the novel liabilitie 
under the new act leave directors, officers and ex 
perts, as well as underwriters, in a state of hesita 
tion and doubt. Many directors, whose judgment 
and knowledge upon boards may be of great value 
are necessarily unable to devote their entire time 
or even the major part of their time, to their work 
as directors. Yet under the new act that may seem 
the only safe course. Their interest in the company 
may be small as compared with risks which they 
are called upon to assume under the new act. A 
striking case of this sort is that of a committe: 
formed to accomplish a reorganization of an enter 
prise in difficulty. It has been ruled by the Com 
mission that the issue of certificates of deposit by 
such a committee for securities in the failing com 
pany comes within the registration provision. Com 
petent and responsible individuals indicate reluc 
tance to assume the new responsibilities as a con- 
dition of their service in rescue undertakings. 

The British Companies Act of 1929 has been 
referred to as the model for the Federal Securities 
Act, but in fact our act goes much fariher than the 
British Act in vital respects. The British Act im 
poses no such forbidding liabilities as are imposed 
by our act. While the burden of proof is transfer 
red to issuers and directors under that act, as unde: 
ours, and the filing of prospectuses is required, 
damages are limited to those sustained by original 
subscribers in reliance upon the filed prospectus 
and to those caused by the misstatement or omis 
sion. Accountants and experts are not made per 
sonally liable under the act, nor are underwriters 
unless they authorize the prospectus. 

It is hardly an answer to directors 
concerned in securities issues that they have noth 
ing to fear if they act carefully and honestly. They 
know that suits may be brought after conditions 
have greatly changed, and that these suits will 
actually turn upon the materiality and correctness 
of facts viewed in the light of later events and that 
they will actually be decided by juries. There is a 
very natural hesitation to run the gauntlet of what 
may be strike suits and to assume the burden of 
even successful defense. 

The liabilities provided for in the act in refer 
ence to dealing in securities that are not newly 
issued are less serious than those as to new issues 
but leave a dealer with many difficult questions to 
decide. There is liability upon a dealer in making 
any Sale if he makes any incorrect statement of a 
material fact or fails to state any fact necessary 
to make what he does say not misleading. It is 
obviously difficult for a dealer to form a judgment 
as to what constitutes a sufficient statement of all 
material facts. 

The Securities Act has made a much more 
drastic use of criminal penalties than the British Act 
Any wilful violation of any provision of the act or 
any regulation issued under it is made a felony pun- 
ishable by a fine of not more than $5,000 or im 
prisonment for not more than five years, both. 
While the violation has to be wilful, there is a good 
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il of difficulty knowing what constitutes wil- 

It is not clear that negligence may not be 
lfulness, and wilfulness generally is a question of 
‘t to be decided by a jury. Even the most honest 
men carrying on business in the utmost good 
th do not relish being exposed to prosecution for 
felony arising out of ordinary business transac- 


Iness. 


ns. 
Difficulties as to procedure are less serious 
in those as to liability under the new act but 
se attempting operations under the act are find- 
g that they are such as to tend to check financing. 
he act differs from the British Companies Act in 
equiring the preparation and filing of the elaborate 
egistration statement, as well as the prospectus 
vering the same ground except as the Commis- 
mn otherwise provides. To require, as does the 
nglish Act, that the document filed be a prospec- 
tus and be so prepared as to be most informative 
nd practical for the use of investors, might give 
ore help to investors as well as serve to permit 
ess burdensome and expensive procedure. 

There are delays and complication? which 
ring from the fact that under our act, unlike the 
nglish Act, the Commission is expected to make 
of securities registered, with a view 

) the possible issue of stop orders. Under the Eng- 
sh Act reliance for enforcement is placed upon 
making the prospectus available, and furnishing and 
eaving the remedy in the hands of investors 
ctually aggrieved. With securities submitted in 
nything like normal volume it would be difficult 
ndeed for the Commission to perform its function 
vithout vastly increasing the force of more than 
two hundred examiners and lawyers which it now 


n examination 


nas, 

It has developed that there are many situations 
hich must be met by issuers and distributers of 
ecurities which are not provided for by the act. 
For example, when there is an issue of stock of a 

kind which is already outstanding in part, it may 
e impracticable to distinguish the new stock from 
ie old, and hence to tell whether a particular lot 

stock once issued is to be handled as new securi- 
ties or may be handled as securities outstanding 
efore the effective date of the act. Again, if it is 
proposed to make an issue only part of which is 
sold to the public, the rest being 
derwriters, or others, there is no 
the retained portion. The retained 
ed in a very difficult status. These, 
nd numerous other questions, including gaps in 
lefinitions of the act, require careful consideration 
» that the act will not operate as an unnecessary 
log upon the flow of capital. 

Difficulties of much practical importance at the 
resent time are those relating to corporate reor- 

vanizations. If a company, for whose securities cer- 
tificates of deposit have been issued, is reorganized, 
the new securities issued upon reorganization must 
e registered unless the reorganization is under the 
supervision of a court. There is no indication as to 
vhat court supervision is sufficient and it seems 
likely that in a reorganization arising out of a mort- 
rage foreclosure suit, where a new corporation pur- 


resently to be 
retained by ur 
ay to registet 


tock is thus pl 


chases at the foreclosure sale solely on behalf of 
reditors and distributes its securities 
creditors, the court having jurisdiction 
e only, the reorganization issue is 


the mortgage 
imong such 


the foreclosut 





not exempt. Yet there is no provision in the act for 
registering the new securities unless there is to be 
a public offering. 

Adequate consideration of the act, in the light 
of the experience of the past months, will indicate 
a number of proper and constructive changes. 
Amendments along the following lines are sug- 
gested for consideration: 

1. Liability to buy back a security to be imposed 
only upon those who have sold it, that is, the issuer 
and the underwriters, and not upon directors or 
officers of the issuer, or upon experts. Liability of 
the underwriters to run only to persons with whom 
the underwriter has dealt and not to extend to per- 
sons acquiring the securities from original purchas- 
ers. The British Companies Act imposes no such 
liabilities. 

2. The recovery of damages to be made to de- 
pend upon actual reliance upon the selling state- 
ment by the purchaser and the connection between 
the misstatement or omission complained of and 
the damage. Purchasers should not be exempted 
from responsibility for actually using the informa- 
tion required to be made public. 

3. The defense of reasonable investigation and 
reasonable grounds for belief in the truth and com- 
pleteness of the filed statement to be available to 
the issuer as well as to other persons liable under 
the act. 

4. The materiality of statements or omissions 
on which liability is based to be judged as of the 
time when the selling statements are made. 

5. The requirement that a separate registration 
statement be prepared and filed in addition to the 
prospectus to be eliminated, it being provided that 
what should be filed be only the prospectus upon 
which sales are to be made. 

6. The act to contain definitions as informative 
as possible of the terms “public offering”, “pro- 
moter”, “issue” and “distribution”. 

7. The power of the Commission to issue stop 
orders to be eliminated in view of the delay in- 
volved and of the Commission’s powers to act 
through the courts by injunction proceedings, and of 
the civil and criminal liabilities placing responsibil- 
ity upon the issuer and others for defects in the 
registration statment. 

8. The criminal liabilities to be further con- 
sidered. 





The Bar Examiners and the Courts 
(From the Bar Examiner, Jan. 1934) 


The necessity for close cooperation between 
the bar examiners, the law schools and the courts 
has been constantly stressed by The National Con- 
ference of Bar Examiners. The situation in Cali- 
fornia, which is referred to in an article in this 
issue, has arisen largely because the court there was 
unfamiliar with the practices and standards of the 
bar examiners, and did not know the quality of 
legal education which many schools in the state 
were giving. It is almost unheard of for a court to 
interfere with the findings of an administrative 
agency where there is no showing of fraud or col- 
lusion, and the situation in California, which is 
very unfortunate from the viewpoint of public con- 
fidence in the bar examinations, would doubtless 
not have arisen if the court had been in close con- 
tact with the examiners. 












NATIONAL BAR PROGRAM QUESTIONNAIRE ON 
SELECTION OF JUDGES OF STATE COURTS 


NTERROGATORIES on methods of selecting 


the judges of state courts have been sent out the 


latter part of January by the American Bar Asso 
ciation to every state and local bar association, in 
order to secure active consideration by them of this 
important subject. 

It is urged that wherever possible the opinion 
of the association be secured as to whether appoint- 
ment, election or a combination of the two is pre- 
ferred, Other answers will be given by committees. 

Associations are asked, in addition to sending 
the completed questionnaire to American Bar head 
quarters, also to furnish a copy to the Secretary of 
the State Bar Association, so that that organization 
will obtain an accurate idea of the opinion of the 
bar of the state. 

This is being undertaken as a part of the Na 
tional Bar Program, the “Selection of Judges and 
Bar Association Activities in Connection There 
with” being one of the topics chosen at Grand 
Rapids for study and discussion by the lawyers of 
the country. The questionnaire is as follows: 


Questionnaire on Selection of Judges 
of State Courts 


The American Bar Association is anxious to 
get an expression of opinion from the lawyers of 
the country to the method of selecting 
judges. This matter has been carefully considered 
in a number of states, and within the year such im 
portant jurisdictions as New York and California 
have expressed their sentiments concerning it. This 
questionnaire, which is going out to 1430 bar asso 
ciations over the country, is designed to give each 
local and state organization a chance to record its 
views on the matter. It is therefore requested that 
the secretary to whom this communication is sent 
refer it to the appropriate committee, or if such a 
committee does not exist, that he bring the matter 
to the attention of the president in order that one 
may be appointed or that a representative opinion 
of the Association may be obtained 

Send blue copy of the completed questionnaire 
but in event, not later 


best 


as 


as soon as convenient any 


than April 1, 1934, to: 
AMERICAN BAR [ATION 
1140 North Dearborn Street, 
Chicago, Illinois 


\SSO) 


Send yellow copy to the secretary of your state 
bar association and retain white copy for your files 

This information will be treated as confidential. 

Members of the committee desiring to register 
a minority opinion of any particular subject should 
do so ona separate sheet and attach same -to ques- 
tionnaire 

If it is possible to get a vote of your Association 
on the first four of the following questions under 
Division I. that course is recommended. Otherwise, 
the answers should be filled in by the appropriate 
committee. 


I. Preferred Method of Judicial Selection. 


1. Do you favor a change from present meth 


prescribed by your state constitution 

your judiciary: 

(a) As to the trial judges of your 

record? 

(b) As to the judges of your court 
sorts 

As to your intermediate 
judges, if any? 


(Cc) appellate cout 


2. Which of the following four plans 
favor as a broad statewide policy, with such 
exceptions as would seem advisable 

(Indicate by writing “yes” 
for each court.) 


in your 


after method f: 


A. Appointment. 
(1 
record? 
(2) 
resort? 


? 
{0) 


) As to the trial judges of you 


As to the judges of your court 


As to 
judges, if any? 
B. 
(1) As to the trial judges of 
rect ord ? 


»\ 


(2) 
resort? 
> 
(3 


your intermediate 


Election. 


As to the judges of your court 


) As to your intermediate appellat 
judges, if any? 

C. Appointment with subsequent check by 
electorate after the appointee has served a cer 
period, as in the California or Cleveland plans 

(1) As to the trial judges of your courts 
record? 

(2) As to the judges of 
resort? 

(3) As to 
judges, if any? 

D. One of the above methods of selection 
trial judges for large cities and another method fo 
the rest of the state: 


last 


your col 


your intermediate 


} 


3. Specify any other plan whic] 

+. If you favor Plan D, specify what 
tavored for large cities and what n 
rest of the state: 

Indicate here whether the above qu 
been answered. 

(a) By your committee...... 

(b) By vote of your Association 

(If by the Association, give numbers voting o1 
each side of every question. ) 

Remainder of the questions to be answered by 
the Committee. 

a ae favor Plan D, 
line on the basis of population you would use 


you state what dividing 

6. State any obstacles which you regard as in 
surmountable in changing your present 
vou desire a change. 


IT, 


System, 


Duty of Bar Association Under Present 
Method of Selection. 


1. If you have the elective system 
it is the duty of the Bar Association t 
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lidates for ofhce are best qualified, and 
work for their election? 
2. If you have the appointive system (or if 

appointments are made. to fill vacancies) 
you believe the Bar Association should decide 
ich candidates are best qualified and attempt to 
ure their appointment? 


terim 


III. Tenure and Salaries. 
1. Do you believe the tenure of your judicial 
engtl shortened and, if 


ld you recommend: 


ers should lened or 
vhat terms 
ial judges? 

shortened 


a) For yout 
Lengthened or 


Proposed term....... ey 
b) For the judges of your court of last resort? 
Lengthened or shortened 
Proposed term eaiwaeiete 
(c) For intermediate appellate court 
lve, if any? 
Lengthened or shortened 
Proposed term 
2. Do y elieve the annual salaries of your 
cial officers should be increased or decreased 
if so, what salary would you recommend? 
(a) For ye ial judges 
Increased or decreased 
Recommended salary FB 
b) For the judges of your court of last resort? 
Inere ised or decreased 
Recommended salary noua 
c) For your intermediate appellate court 
judges, if any? 


Increased or 


nded salary. 


decreased 


Recomm« 


IV. Appointment, Nomination and Confirmation. 


1. (a) If favor the appointive system, do 
ou favor apt tment by the Governor? 

(b) If not what agency? 

2. (a) If favor the appointive system do 


u also favor mination by an independent body? 


(b) If so what body? 

3. (a) If you favor the appointive system, do 
u also favor confirmation by an independent 
dv ? 

(b) If so, by what body? 

4. In case of appointment by the Governor to 
ll a vacanc' lo vou favor either (a) nomination 

b) confirmation, or (c) both, by independent 

Sie 

V. Non-Partisan Election. 

1. Where the elective system is used, do you 

ra sey e non-partisan ballot for judges, fol- 
wing a prin ? 


Recommendations of Association 
or Committee. 

1. What recommendations, if any, have been 

made by committees on judicial selection or by your 

issociation itself for changes in the present method 


VI. Previous 


selection 
2. If su 


judges in your state? 


recommendations have been made, 


hat action has been taken on them? 


VII. Changes Which Have Been Made. 
1. What changes have been made in your state 
the last years in of selecting 


the method 
tutory or 


Please cite stat constitutional 


idges? 


ves.) 


lang 








VIII. Bar Primaries. 

1. Has your Association conducted bar pri- 
maries in the past? 

2. Have these asked for the opinion of the pro- 
fession as to the qualifications of the candidates, 
as to their choice of the candidates, or both? 

3. Please outiine briefly procedure used. 

4. What methods have been used to get these 
results before the public? 

5. What success have you had in electing the 
candidates favored in your bar primaries? 

6. What attempt has your association made to 
secure the appointment of qualified judges in such 
cases where appointment is the method used (for 
example, in elective states, interim appointments to 
fill vacancy) ? 

7. If the latest report of your committee is 
available, and has not been sent to the American 
Bar Association headquarters, please append a copy 
of it, or give citation indicating where it can be 
found in the annual report or bar journal of your 
association. When bar primaries are regularly held, 
enclose sample ballots, printed recommendations, 
dodgers, etc. 

IX. Present Judicial Personnel. 

1. Does your Committee regard as excellent, 
satisfactory, fair, or unsatisfactory : 

(a) The judges of your trial court? 

(b) The judges of your court of last resort? 

(c) The judges of your intermediate appellate 

court? 
(Signed Committee of the 





Bar Associations Get Criminal 
Law Program Under Way 


ANY responses have already been received to 
M the criminal law questionnaire sent out by 

the American Bar Association to the bar 
associations of the country last month as a part of 
the work on the National Bar Program. President 
Earle W. Evans has written a letter to all associa- 
tions which have not yet responded, urging their imme- 
diate attention to this subject. 

\ number of local and state bar associations are 
actively considering effective ways of improving the 
administration of criminal justice in their respective 
jurisdictions. In Illinois, President Floyd Thompson 
of the State Bar has appointed a committee of 25 con- 
sisting of one member from each of the 17 circuits 
outside of Cook County, and 8 from Chicago, to be 
known as the Committee on Criminal Law and Its En- 
forcement, which committee is directed to cooperate 
with the American Bar Association and to study the 
Model Criminal Code of the American Law Institute 
and report whether it appears to be practicable to obtain 
the enactment of that code or portions of it by the 
Illinois legislature. 

Report of New York City Bar Committee 


The special committee of the Association of the 
Bar of the City of New York, which was appointed 
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by President Thomas D. Thacher to attack this prob- 
lem, has started active work and has issued the follow- 
ing statement, which gives promise of concrete results: 

The Special Committee of the Association of 
the Bar of the City of New York, appointed to co- 
operate with the American Bar Association in devis- 
ing constructive measures of reform in procedure 
against crime, makes the following preliminary an- 
nouncement: 

The Committee is mindful that the problem of 
lawlessness in this city, state and nation is exceed 
ingly complex, and that it involves not merely the 
content and administration of the criminal law but 
also civic, political and sociological considerations. 
Solution cannot be had through any panacea or 
single approach. 

The Committee feels, however, that the coming 
change in the administration of the Police Depart- 
ment and of the County District Attorney’s office 
makes appropriate certain preliminary recommen- 
dations looking to the better detection and more 
effective prosecution of major crimes, of criminals 
of the public-enemy type, and of hidden promoters 
of graft and corruption. 

The disrespect in which the criminal law is held 
today is due in large part to the growth of rack- 
eteering and the inability of the authorities to cope 
with it. By racketeering is meant crime organized 
on a commercial basis and capable of protecting 
itself by ramifications which the public has reason 
to believe include alliances with business and poli 
tics. The machinery for the investigation and pros 
ecution of racketeering has not kept pace with the 
growth of this and similar forms of crime. In many 
instances the activity of the police and District 
Attorney deals only with the occasional aspects 
such as specific cases of assault and extortion, and 
fails to reach back to the organization itself and its 
leaders. These forms of crime can be successfully 
combated only by thorough-going investigation 
continuously pursued on a large and organized scale 
comparable with the activities of the racket itself. 

The success which the Federal Government has 
had in this field during the last few years is notable. 
Notwithstanding limited jurisdiction and restricted 
statutes, the Federal Department of Justice has 
been able to jail some of the principal racketeers 
and corruptionists who had successfully escaped or 
defied prosecution by state or county authorities. 

There have been four principal reasons for this 
success :—a skilled investigating agency capable of 
long-sustained effort ; secrecy in investigation ; close 
cooperation and constant initiative by the District 
Attorney’s office; and comparative absence of pull 
and political influence. ' 

The investigating agency of the Department of 
Justice is composed of men who are not of the ordi- 
nary detective type but who are trained in criminal 
law and in the gathering of evidence through sus- 
tained study and inquiry over a long period of time. 
They are selected only after rigid examination, and 
know the knack of laying patient siege to some 
master criminal. By working in close cooperation 
with the District Attorney, they build up in his 
office a case which will stand in court, and which 
will penetrate the screens and defenses usually 
shielding the captains of crime 

The work done by this investigating agency 
and the similar agency attached to the Treasury 
Department in bringing certain well known rack- 


eteers to justice has been accomplished only aft: 
painstaking, well organized and long continued pu: 
suit, assisted and frequently directed by either t 
United States Attorneys, the Attorney General 

both; and where the investigation could not 

completed during the session of a single grand ju 
the work has been continued before 
grand juries until success was achieved 

Such an investigating agency can be of eno: 
mous value to a District Attorney who desires t 
hunt crime rather than to await the results of som: 
one else’s hunting. 

Two principal causes of breakdown in the crin 
inal law are the habit on the part of some District 
\ttorneys of waiting for cases to be presented t 
them fully prepared by the police authorities o1 
others, and the practice of referring to the magis 
trate’s court complainants not already prepared wit! 
a strong prima facie case. The former course ha 
the effect of protecting the heads of organized crim 
through official passivity; and the latter has th 
effect of acquainting the criminal with the eviden 
in advance, and of throwing upon private citize1 
risks which few are willing to assume. 

In the Federal jurisdiction, on the other han 
United States Attorneys do not make much use o 
the Commissioners who serve as magistrates, an 
a case is built up in the secrecy of the grand jur 
room and is continued from one grand jury to a 
other until a complete record of testimony und: 
oath is secured. Both the District Attorney an 
through him the investigating agency use the goo 
offices of successive grand juries in probing for th 
truth, and in accumulating direct and circumstantia 
evidence. Inspection by the defendant of th 
minutes of the grand jury 


successly 


in the Federal courts 
advance of trial is not the practice. 

At present there is every evidence that a larg 
number of criminal rackets are operating in this 
city. Unless they are pursued under a definit 
group of skilled investigators in the Police Depart 
ment and the District Attorney’s office who woul: 
devote their time cooperatively and exclusively t 
the particular organized crime under inquiry, th« 
police and prosecuting work will continue to b« 
ineffective because the leaders of these crimes and 
their allies and protectors will not be uncovered 
Unless organized crime is effectively destroyed 
public confidence in the administration of the crim 
inal law cannot be restored. 

We, therefore, recommend 

1. That there be set up in the Police Depart 
ment an investigating bureau modeled upon that 
attached to the Department of Justice Washing 
ton, manned by experts trained in criminal law an 
in the evaluating of evidence, and employed for the 
special purpose of the patient pursuit criminals 
of the racketeering and public-enemy type and 
hidden promoters of graft and corruptio1 

2. That, in accordance with the Federal systen 
close cooperation be established between this 
bureau and the District Attorney’s office in the 
building up of cases. 

3. That the policy of the District Attorney’s 
office be to initiate investigation and cooperate with 
the police authorities in hunting crime, rather than 
to await the presentation to it of full proof. 

4. That the practice of referring complainants 
to the magistrate’s court be not employed in cases 
where the magistrate can render no final decision; 
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| that, instead, complainants and their witnesses 
| evidence be protected through the secrecy of 
nd jury proceedings; and that cases be made 
mplete through the good offices of successive 
id juries, in ordance with the Federal prac- 


5. That the Legislature enact the Federal prac 
e of not permitting inspection of grand jury 
nutes in advance of trial and of not endorsing on 
lictments the names of witnesses. 

Major-General O’Ryan and Magistrate William 
Dodge, who in a few days will assume the offices 
Police Commissioner of the City and District 
ttorney of New York County respectively, have 
proved these recommendations and have assured 


our Committee of their mutual cooperation for the 
purposes above set forth. Having full confidence 
in the efficacy of the recommendations made, this 
Committee proposes to cooperate with and support 
the efforts of these officials in a warfare on organ- 
ized crime. 

GeorGE Z. MEpDALIE, Chairman. 

Joun M. Haran. 

Cuartes E. Hucues, Jr. 

Joun McK. MInTon, JR. 

JoserpnH M. PROSKAUER. 

SAMUEL SEABURY. 

CLARENCE J]. SHEARN. 

KENNETH M. SPENCE. 

Cuarces H. Turtce. 
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Federal Legislation—Continued 


By 


HE Agricultural Adjustment Act (Title I of 

Public No. 10, approved on May 12, 1933) is 

the most important farm relief measure since 
the Agricultural Marketing Act of 1929. It is sub- 
tantially accurate to say that it differs from the 
\gricultural Marketing Act in that it is based upon 
the theory of prevention of the production and ac- 
umulation of undesirable surpluses of agricultural 
ither than control, handling, and 
h surpluses after they have been 


ommodities 1 
iarketing of su 
roduced. 

While primarily for agricultural relief, this 
measure is an important part of the program for 
eneral economic recovery. Congress declares that 
ts enactment is necessary because of an emergency 
aused by conditions which have affected transac- 
tions in ultural commodities with a national 
public interest and have burdened and obstructed 
he normal currents of commerce in such commodi- 
ties. The primary object of the measure is to estab- 
ish and maintain such balance between the pro- 
luction and consumption of agricultural commodi- 
ties, and such marketing conditions therefor, as 
ill reestablish prices to farmers at a level that will 
give agricultural commodities a purchasing power, 
vith respect to articles that farmers buy, equivalent 
to the purchasing power of agricultural commodi- 
ties during the pre-war period, 1909-1914; except 
that in the case of tobacco the period is the post- 
var period, 1919-1929. This object is to be accom- 
plished gradually, with due regard to current con- 
sumptive demand and to the protection of the inter- 
mers so that they will not be called 
a burden higher in proportion than 
ge the period indicated. 
istration of the Act is placed under 
f Agriculture, to whom various de- 


agri 


ests of consu 
upon to beat 
they bore durit 
The admit 
the Secretar 


Cuarves F. Boots AND ALLAN H. PERLEY 


vices are made available for accomplishing the 
declared purposes of the measure. 

Part 1 provides a special plan for cotton. All 
cotton held by agencies of the Government, exclu- 
sive of Federal Intermediate Credit banks, is to be 
sold to the Secretary who is authorized to borrow 
funds from the Reconstruction Finance Corpora- 
tion to pay for it, on the security of warehouse re- 
ceipts. The Secretary is to use the cotton so 
acquired in bringing about reductions in the acreage 
of cotton planted. This is to be done by entering 
into contracts with planters, under which they 
agree to reduce plantings in 1933 below the pre- 
vious year by not less than 30 per centum, and not 
to increase commercial fertilization per acre on land 
planted. The inducement offered to the planter to 
enter into the contract is the opportunity to buy 
from the Secretary an amount of cotton not in ex- 
cess of the amount by which he reduces his pro- 
duction in accordance with the contract, at the 
average price which the Secretary paid. The Sec- 
retary is authorized, if any cotton remains available, 
to put the same plan into operation to effect reduc- 
tions in production of cotton in 1934. His authority 
with respect to the disposition of the cotton ac- 
quired by him was greatly broadened by section 
221 of the National Industrial Recovery Act, so 
that he may, instead of making contracts with cot- 
ton producers enter into option contracts with them 
to sell them cotton in such amounts and at such 
prices and upon such terms and conditions as he 
may deem advisable, in combination with rental or 
benefit payments provided for in Part 2 of Title I 
of the Act here under discussion. Such section 
221 also requires the Secretary to dispose of all 
cotton held by him by March 1, 1936. 

Part 2, section 8, embodies plans of more gen- 
eral application which the Secretary is authorized 
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to put into effect in order to effectuate the declared 
purposes of the legislation. 

Paragraph (1) contains the grant of authority 
around which the remainder of the Act may be said 
to be written. It empowers the Secretary to make 
payments, called rental or benefit payments, to 
farmers who reduce their acreage, or their produc- 
tion for market, of “basic agricultural commodi- 
ties.” This paragraph also apparently contemplates 
the making of such payments to farmers under 
other circumstances, to be determined by the Sec 
retary, upon that part of the production of any such 
commodity required for domestic consumption. 
Payments are to be in such amounts as the Secre 
tary deems fair and reasonable. The Secretary will 
determine the amount of reduction in 
production to be brought about. His guide is the 
rather general one of the effectuation of the pur 


acreage or 


poses of the Act. 

The basic agricultural for the 
purposes of the title, are wheat, cotton, field corn, 
hogs, rice, tobacco, and milk and its products. An 
interesting feature is the authority given to the Sec 
retary to exclude from the operation of the provi 
sions of the Act, during any period, any such com- 
modity or classification, type, or grade thereof if 
he finds, after investigation and the giving of notice 
and opportunity for hearing to interested parties, 
that conditions of production, marketing, and con 
sumption are such that the Act can not be effec 
tively administered to the end of effectuating the 
declared policy with respect to such commodity 
or classification, type, or grade thereof. 

Paragraph (2) authorizes the Secretary to en- 
ter into marketing agreements with processors, 
associations of producers, and others engaged in the 
handling, in the current of interstate or foreign 
commerce of any agricultural commodity or prod 
uct thereof, after due notice and opportunity for 
hearing to interested parties. Such agreements are 
to endure only while the Act is in force, and are 
not to be held to violate the Federal anti-trust 
laws. The Act states that any such agreement 
shall be deemed to be lawful. Parties thereto are 
made eligible for loans from the Reconstruction 
Finance Corporation for use in carrying out such 
agreements. 

Paragraph (3) gives the Secretary authority to 
license processors, associations of producers, and 
others to engage in the handling, in the current of 
interstate or foreign commerce, of any agricultural 
commodity or product thereof, or any competing 
commodity or product thereof. Such licenses are to 
be subject to terms and conditions necessary toelim 
inate unfair practices or charges that prevent ortend 
to prevent the effectuation of the declared policy of 
the Act and the restoration of normal economic con- 
ditions in the marketing of such commodities or 
products and the financing thereof. Operation with- 
out a license, in any case where it is required, is 
punishable by a fine of not more than $1,000 for 
each day of such operation. The Secretary may 
require any licensee to furnish reports as to quan 
tities of agricultural commodities or products there 
of bought and sold and the prices thereof, and as 
to trade practices and charges, and to keep such 
systems of accounts as may be necessary. 

It is to be noted that paragraphs (2) and (3), 
extend to all agricultural com 


commodities, 


above discussed, 


and not merely to “basic 
commodities.” 

In order that the Treasury may be 
for the expenses incident to the operation 
ministration of the Act, and “to obtain re 
extraordinary expenses incurred by reaso 
national economic emergency”, a tax known 
This tax is to 
into effect with respect to the first domestic pr 


‘ 


modities, 


processing tax is provided for. 


cessing of any basic agricultural commodity at 
beginning of the marketing year for the commodit 
following the determination and proclamation 

the Secretary that rental or benefit payments ar 
to be made with respect to such commodity. Tl 
tax is to terminate at the end of the marketins 
year current at the time the 
that payments are to be discontinued with respe 
The marketing year for ea 


~ecretatr 


Secretary proclai 
to such commodity. 
commodity is to be determined by the 
The rule for the determination of tl 
volved. It is to be an amount equal to 
ence between the “current 
for the commodity and its “fair exchan 
which is the price which would give tl 

the same purchasing power, with respect to articl 
farmers buy, as such commodity had d 
pre-war period, 1909-1914; except that 

of tobacco the period is the post-war period, 
1929. The current average farm price and 
exchange value are to be ascertained by 
retary from available statistics of his Department 
The rule for the fixing of the tax is flexible to tl 
extent that the Secretary may, after making 

ing, reduce the tax so that it will no 

reduction in the quantitiy of the co 

products thereof domestically consumed 

result in the accumulation of surplus stock 
commodity or products thereof or in the depressi 
of the farm price of the commodity. The 

is further directed to adjust the rate of any 
processing tax in accordance with the rule 
above at such intervals as he finds it 
effectuate the declared policy of the Act 

An attempt is made to use the weapon of 
licity by directing the Secretary to publi 
such information as he deems necessary in order t 
prevent pyramiding of the 
profiteering in the sale of the products derived fron 
the commodity. 

The Act contains supplementary revenue 
visions, many of them, such as the floor sto« 
of the sort commonly found in Federal laws 
ing taxes, but them 
grants of power to an administrative 


ic 


average 


o1ivel 


necessal 


ake 


processing tax and 


Impos 


some of constitute unusual 


fheer. Power 


is given to abate or refund the processing tax upon 
the basis of a finding of the Secretary that the 
imposition of such tax would prevent the use of 
the commodity in the manufacture of products be 
cause of the low value of such products compared 
with the quantity of the commodity used for their 
manufacture. There is an exemption from the 
processing tax in the case of processing by or fot 
the producer of the commodity for consumption by 
his own family, employees, or household; and the 
Secretary is authorized to provide for exemptions 
in certain cases of processing for sale 
ducer where he finds that the impositio 
to effectuate the dec! 


neil 


I pro 


yy the 
is not necessary 


Provision is made for a processing 
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npete with the basic agricultural 
tax is to go into effect only 
has made a finding, after investi- 
ing of due notice and opportunity 
terested parties, that the payment 
the the basic agricultural 
mmodity is ¢ cause to the proces- 
lisadvantages in competition from the 


\dities whicl 
mmodities 
fter the Secretar 
ition and the g 
hearing to 


processi 


rs thereof 
mpeting commodity by reason of excessive shifts 
consumptio1 veen such commodities or prod- 
ts thereof Secretary is to specify the rate 
tax, which is to be an amount necessary to pre 
ent such disadvantages in competition. 

The taxing provisions of the Act are to be 
Iministered by the Bureau of Internal Revenue 
nder the dire of the Secretary of the Treas- 
ry, and it ided that the taxes shall be paid 
to the Treasury of the | States. Provisions 

the revenus s are made applicable by refer- 
j istration of the taxing pro- 


Unite 
nce to facilitate admin 
isions 

In order revent “immediate financial 
burden”, any essor or distributor subject to 
uch taxes is made eligible to borrow from the 
econstruction Finance Corporation. 

The Act is t ease to be in effect when the Presi- 
lent finds and claims that the national economic 
emergency lation to agriculture has been 
ended. Another example of the wide authority 
granted by t \ct is the provision empowering 
the President terminate before that time, with 

isic agricultural commodity, such 
\ct as he finds are not requisite 
‘lared policy with respect to 


any 


respect to 
provisions 
Carrying out tne dec 
commod 
Muscle SI legislation, actively before Con- 
eress for the last decade, and which on two occa- 
reached the White House, only to be met 
taken from the Congressional 
tment of Public No. 17, 73d Con- 
Valley Authority Act of 1933. 
decided in favor of govern- 
management of the Muscle Shoals power 
development against The Tennessee Val- 
ley Authorit hich will administer the Act, is a 
orporation board of directors appointed by 
the President Senate, who can be removed 
from office only on concurrent resolution of the 
Senate and House. They must be persons who 
believe in the feasibility and wisdom of the Act. 
Che corporat is given the broad general powers 
usually acco! | to government controlled corpor- 
authority to carry out the objec- 
The power plants are to be util- 
zed for production of nitrogen for fertilizer with 
the subordinate object of furnishing nitrogen for 
military purposes, and generate electric 
power for sal [he board is directed to conduct 
the the use of 
military purposes and 
effective use of fertilizer. An 
manufacture by producers may be 
lent makes use of the power re- 
ease one of the plants to a re- 
sively for the manu- 


such 


sions 
vith 
forum by the 
the 
Congress finally 


ment 


a veto as 


Tennessee 


ress 


lease 


ations and 
tives of Congress 


also to 
experiments f development of 
nitrogen for agr 
to encourage more 
experiment 
tried if the 
served to | 


sponsible 


icultural and 


esiae 
1 
i 


firs rganized exclu 
facture of fertilizer 

Public ntion has been principally focussed 

ition for the operation of the plant 

The Authority is not to go 

ss of distributing electricity to con- 


ject 


sumers but it will generate power and may build or 
control transmission lines which it may lease. In 
the sale of electricity for distribution, states, coun- 
ties, municipalities or other public or cooperative 
organizations of citizens or farmers are to be given 
preference, but surplus power may be disposed of 
to private companies and individuals. Where the 
power is sold to a private distributor, however, it 
must be disposed of to ultimate consumers at prices 
fixed by the board. Control over rates and service 
is reserved by permitting the board to void a con- 
tract in the event that any lessee grants discrimina- 
tory rates, rebate, or other special concessions, and 
there must be a provision in the contract that power 
shall be sold and distributed to the ultimate con 
sumer without discrimination between consumers 
of the same class. 

The purpose of the Act is primarily to dis- 
tribute surplus power particularly for the benefit 
of domestic and rural consumers, and the sale to 
industries shall be a secondary purpose, utilized 
principally to equalize the load factor and to secure 
a revenue which will permit domestic and rural use 
at the lowest possible rates. 

The Act provides for the construction of an- 
other dam on the Muscle Shoals system, together 
witha power house and hydroelectrical installations. 
The work may be done either directly or by contract, 
as the President may order, and when completed is 
to be turned over to the Authority. A low interest 
rate on the money spent on new construction is 
assured by the authority to issue fifty millions of 
United States bonds which will have the rights and 
privileges of two per cent Panama Canal bonds, 
including the circulation privilege. Profits from the 
operation of the plants are to be used to finance 
new construction. 


First Catch Your Criminal 

(From Oklahoma State Bar Journal, Dec. 1933) 

The present fight being waged upon crime is 
not going to progress satisfactorily unless and until 
an improvement is made in our methods of bring- 
ing criminals to trial—under our present system the 
odds are too much in favor of escape. 

One of the first steps in the right direction 
would be the unification of the many law enforce- 
ment agencies. In this state, we have seventy- 
seven sheriffs and innumerable town and city po- 
lice forces, all working independently of each other 
and all hampered and restricted by city, county or 
state limits. In practically every instance they are 
expected to furnish their own transportation and 
armament out of small salaries, while the criminal 
usually drives a high-powered car and is equipped 
with the latest in weapons. 

During the past decade most of our counties 
have been spending enormous sums for highway 
purposes—making it even easier for escape—while 
cutting every other function of government in order 
to have more road funds. 

With Oklahoma taking the highest insurance 
rate possible on many crime risks, it is time that 
something is done. To that end we suggest the 
placing of the law enforcement agencies into one 
general organization, removing them from politics 
and giving these officers modern equipment, for, as 
the chance of escape becomes smaller, crime will 
decrease. 
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BAR AND CRIMINAL 
ENFORCEMENT 

In this issue we print three articles con- 
cerning the administration of criminal jus- 
tice. The relationship of the Bar to the prob- 
lem is directly involved in two, and more or 
less indirectly in the third. 

In his contribution, “The Lawyer Crim- 
inal,” Attorney General Cummings once 
more returns to the charge. His first blast 
against this relatively small but vicious ele- 
ment in the profession provoked a quick 
response and offer of cooperation from the 
Bar. In this second pronouncement he 
makes some definite suggestions as to Fed- 
eral statutes by which, in appropriate cases, 
the lawyer criminal may be reached. An 
examination of State statutes would no 
doubt reveal that many of them have direct 
application to the illegal acts of lawyers as 
well as laymen, and that they should furnish 
a useful weapon in the attack on this species 
of practitioner. 

“The right of the public to an honest 
and efficient administration of justice,” he 
says, “is recognized by numerous penal 
laws. Occasionally we have ignored the fact 
that these laws apply to the lawyer as well 
as to the layman. Among federal criminal 
statutes which are applicable to the lawyer- 
criminal practicing in federal courts are 
those designating the following crimes: Pro- 
curing the commission of perjury in a federal 
proceeding (U.S. C. A., Title 18, Sec. 232); 
attempting to influence a witness, a juror, or 
an officer of court, or otherwise to influence, 
obstruct or impede the due course of justice 


THE 


in a court, or before a commissioner, or 
grand or petit jury of the United States, o: 
an attempt so to do (Title 18, Sec. 241, 243); 
conspiring to deter by force or threat any 
party or witness in a federal court or befor: 
a federal commissioner from attending o1 
testifying freely and truthfully, or to injure 
him or his property, or to influence the ver 
dict, presentment or indictment of any fed 
eral grand or petit jury (Title 18, Sec. 242) 
receiving within the Federal Government’s 
jurisdiction stolen property with knowledge 
thereof (Title 18, Sec. 467); counseling, in 
ducing or procuring the commission of any 
act constituting an offense against the 
United States (Title 18, Sec. 550); being 
accessories after the fact to the commission 
of a federal offense (Title 18, Secs. 551, 552); 
concealing knowledge of commission of 
felony cognizable in the Federal Courts 
(Title 18, Sec. 251); conspiring to injure, 
oppress, threaten or intimidate a citizen of 
the United States in the exercise of any right 
given him by the Constitution or the laws 
thereof, or because of his exercising such 
right (Title 18, Sec. 51). Moreover, many 
states have enacted similar statutes.” 

Responsibility for the inadequate ad 
ministration of criminal justice is placed 
largely on the members of the legal profes 
sion by Mr. Justin Miller in his article on 
“Lawyers and the Administration of Crimi 
nal Justice.” The so-called “better class 
lawyer” who prides himself on his lack of 
knowledge of criminal laws and conditions 
which prevail in the Criminal Courts; the 
prosecuting attorney who regards himself 
as a partisan advocate of the rights of the 
State; the defense lawyer whose reputation 
and income depend on the acquittals which 
he secures and who consequently rational 
izes his intense partisan advocacy as being a 
justifiable defense of the underdog, and the 
preservation of antiquated principles of law 
and rules of procedure as a more or less 
sacred obligation; and the more commend 
able type of defense lawyer who feels no 
other responsibility than to defend his client 
by proper legal methods—all of these, he 
holds, are important factors in the present 
deplorable situation. 

“Light, more light” on the part of the 
profession concerning most important as 
pects of this difficult problem is what is 
most needed, according to Mr. Miller. For 
instance, surveys show that about eighty- 
five per cent of the cases of arrests for crime 
are disposed of before trial. “The obvious 
corollary is that the administration of crim- 
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inal justice is carried on largely by police 
and other administrative officials under rules 
of law which are generally untaught in the 
schools and unknown by many lawyers. The 
failure of lawyers to recognize either the 
facts stated or the importance thereof, is 
largely responsible for inadequate adminis- 
tration.” 

Lawyers should know more, he says, 
bout the results of crime surveys and inves- 
tigations, which have revealed the impor- 
tance of placing greater emphasis on certain 
phases of criminal law and administration 
which have heretofore been allowed to de- 
velop almost without supervision. In order 
that such procedures as those proposed in 
the Code of the American Law Institute may 

e properly used it is necessary that lawyers 
be informed as to the organization ‘and 
methods of work of the police department, 
the prosecutor’s office, the grand jury and 
the office of the committing magistrate. 
Moreover, lawyers should get rid of their 
antagonism to new procedures like the 
psychiatric clinic, probation and parole by 
learning more about them. 

In “Lynching and the Law,” Prof. 
lames H. Chadbourn, of the University of 
North Carolina, deals with a subject which 
has recently omuunel unusual prominence. 
Here, of course, the responsibility of the Bar 
is at a minimum, but the members are cer- 
tainly involved in so far as public distrust 
of the efficacy of legal processes for the pre- 
vention and punishment of crime may be 
said to be one of the causes of mob out- 
breaks. But how much truth is there in 
this popular explanation of many lynchings? 

‘A few actual cases seem to give sup- 
port to this view,” says Professor Chad- 
bourn. “Executive clemency, for example, 
seems to have been an inciting force in several 
lynchings. Most notable of these is Georgia’s 
cause célébre—the case of Leo Frank. Most 
recent perhaps is the case of Allen Green. 
Green had been convicted of assault with 
intent to ravish by a South Carolina Court 
and had been paroled by the Governor. Sub- 
sequently he was charged with another rape. 
Three days later, April 23, 1930, he was 
hanged by a mob. In other lynchings 
delays incident to appeal, changes of venue 
and light sentences seem to have been con- 
tributing factors. 

“But in many lynchings there has been 
no suspicion of judicial or executive leni- 
ency; indeed, more frequently legal proc- 
esses have been given no opportunity to 


come into play at all. In the latter situation 








the community’s record for judicial punish- 
ment of crime may have been so poor as to 
create anxiety lest the accused person 
escape. In the absence of a record, however, 
one is moved to the conclusion that the local 
sentiment which would make a lynching pos 
sible would insure a conviction in the courts. 
On the whole, one must take cum grano salis 
the suggestion that lynchings are generally 
actuated by the fear that the courts will 
prove impotent. The notion current nowa 
days is that it is typically the man of wealth 
and position who can emasculate judicial 
proceedings. Victims of lynchings, on the 
other hand, are generally poor and igno 
rant.” 

However, there are many aspects of the 
lynchirg problem as to which legislation 
appears desirable, as one learns from Prof. 
Chadbourn’s pertinent review of the statutes 
of various States. It is here that the Bar 
can certainly render useful assistance and 
play its part in dealing with this special 
problem. In assisting in the preparation of 
needed legislation and the presentation of 
it to the legislatures the bar associations will 
be discharging a plain duty. 


COMPULSORY BAR ASSOCIATION 
MEMBERSHIP IN JAPAN 


It is interesting to note the importance 
which bar associations assume in the new 
Japanese Lawyers’ Law, passed in 1933 with 
a provision making it effective in 1936. We 
are indebted to Mr. William J. Sebald, an 
attorney at law of Kobe, Japan, for a trans- 
lation of this interesting document, which 
includes so many occidental ideas as to bar 
organization, discipline and _ professional 
ethics. 

In the first place, membership in a bar 
association will be compulsory in Japan after 
1936. The law further provides that those 
desiring to be lawyers shall apply to the 
Minister of Justice for registration through 
the bar association which they propose to 
join. The association may refuse to forward 
the application or may order a member to 
resign, in which case there is an appeal to 
the Minister of Justice. This official is in 
structed to cancel the registration of a 
lawyer if he is required to resign or is ex- 
pelled from his bar association. 

These associations are declared to be 
juridical persons “with the object of main- 
taining the dignity of lawyers and promot- 
ing improvement and progress in their pro 
fession. 





















REVIEW OF RECENT SUPREME COURT DECISIONS 


Minnesota Mortgage Moratorium Law Is 
Public Economic Emergency and Does 
Process Clause of Constitution—Law 


Valid Exercise of Police Power of State to Meet 
Not Violate Contract, Equal Protection or Due 
of Place of Wrong Determines Whether 


Liability of Tort-Feasor Survives His Death—Virginia Statute Relating to 
Elimination of Railroad Highway Grade Crossings Held Unconstitutional 
as not Providing for Adequate Review of Administrative Determina 


tion—Divorce Decree Finally Determining Extent of 


Father’s 


Liability, in the State of His Domicile, for Support of Minor 


Child Is Final in 


Other States 
and Credit 


Under Full Faith 


Clause. 


the 


By Epcar B. ToLtMAn*® 


Constitutional Law—Impairment of Obligation of 
Contract—Extent of State’s Power to Meet 
Economic Emergency 

The Minnesota Mortgage Moratorium law, authorizing 
judicial proceedings for limited extensions of the period 
of the redemption from foreclosure and execution sales, on 
condition of the payment by the debtor of reasonable in- 
come or rental value, and directly extending such period 
long enough to permit such application to be made to the 
courts, is a valid exercise of the police power of the state 
to meet a public economic emergency and is not invalid 
under the contract, equal protection or due process clauses 
of the Constitution. 

Home Building & Loan Association v. 
Adv. Op. 255; Sup. Ct. Rep., Vol. 54, p. 231. 

In this opinion by Mr. Cuter Justice HuGHes 
the Court, by divided bench, sust uined the validity of 
certain provisions of the Minnesota Mortgage Mora 


Blaisdell, 


torium Law, against the appellant’s contention that the 
law is repugnant to the contract clause of the Consti 
tution, and to the due process and equal protection 
clauses of the Fourteenth Amendment. In so ruling 
the Court affirmed a decision of the Supreme Court 
of Minnesota, which also had sustained the validity of 
the Act. 

The Act in question declares the existence of an 
emergency, and authorizes certain relief in mortgage 
foreclosures and execution real estate. The 
Act does not apply to mortgages made subsequent to 
the passage of the Act, or to those extended for a 
period ending more than a year after such passage. It 
provides that it shall be effective only during the emer 
gency declared to exist, and in no event beyond May 
1, 1935. No extension of the period of redemption and 
no postponement of sale is allowed which would extend 
the period of redemption beyond May 1, 1935. 

The particular sections involved in this case are 
those which authorize certain of the Minnesota courts 
to extend the period of redemption from foreclosure 
sales “for such additional time as the court may deem 
just and equitable” subject to the above mentioned lim- 
itation. Application for extension must be made to the 
court, on notice, for an order determining the reason 
able value of the income on the property, or if it has 
no income, the reasonable rental value, and directing 
the mortgagor “to pay all or a reasonable part of such 


* Assisted by 


sales of 


James L. Homirt 


income or rental value, in or toward the payment 
taxes, insurance, interest, mortgage indebtedness 
as the court may prescribe. The section in question als: 
provides that the time for redemption from foreclosur: 
sales theretofore made, which otherwise would expire 
less than 30 days after approval of the Act, shall be 
extended to a date 30 days after its approval, and that 
within that time application may be made to the court 
for further extension under the statute. The Act als 
includes a provision that no action, prior to May | 
1935, may be maintained for a deficiency judgment 
until the period of redemption under existing law, o1 
as extended, has expired. During the time of 

the court may revise the terms of extensior 
stances require 

In the case under review the appellees 
to the appellant a mortgage 
of sale by advertisement. By reason of th 
on the mortgage it had been foreclosed and 
appellant on May 2, 1932, for $3,700.98. The 
was the holder of the sheriff’s certificate of 
appellees alleged that because of the 
sion they had been unable to obtain 
redeem, that unless the period of redemption 
tended the property would be lost ; and that the reason 
able value of the property greatly exceeded the 
due on the mortgage including all liens, cost and ex 
penses. 

After hearing, the court found that the 
redeem, under the state law as it stood when the mort 
gage was made, would have expired May 2, 1933. It 
further found that the reasonable value of the 
of the property and reasonable rental value was $40 a 
month ; that the bid at the foreclosure sale was for the 
full amount of the mortgage and that there was no de 
ficiency after the sale ; that the reasonable present mat 
ket value of the property was $6,000; and that the total 


extensio1 


as circum 


containing a valid 


economic da 


] 


a new io0an 


were 


amount 


income 


amount of the purchase price, with taxes and insurance 
premiums subsequently paid by the appell 
of the interest from the date of the sale, 
It was also found that the property was in the 
built up portion of Minneapolis; had 
by a two car garage and a two story building of 
ye 


teen rooms; and that the appellees occupied the pt 


ree rooms and 


t, exclusive 
Vas $4 056 39 
closely 
improved 


} 
peen 


four 


ises as their homestead, occupying th 
letting the others to tenants. 
, 


On these findings the court extended the period of 
redemption to May 1, 1935, on condition that the ap 
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the appellant $40 a month through 


period of extension, except that in the months of 


: : ‘ >? 
gust, Septen I nd October, 1933, 


the payments 


uuld be $80 in two installments, all. these amounts 


f taxes, insurance, interest and 
nstitutional validity of the Act, 

} HES first noted the ground on 

ich the state irt had sustained the Act, pointing 
that the court needing that the obligations of 
upheid the Act as 
police power of the 


re impaired, 
ithin the 
was called into exercise by the 
gency declared to exist, notwith- 
clause of the Constitution. 
conditional char- 
statute, the learned 
led attention to the various factors 
nsidered in determining the validity 


temporary 
ifforded by the 


rOViSions, Saying. 

her the provision for this tem- 
exceeds the power of the 
n the Federal Constitution 
» obligations of contracts, we 
nergency to constitutional 
the contract clause, the 
this Court in the con 
inciples of construction 

} | 


lished 

between emergency and consti- 
ns that emergency does 
but may furnish the occa- 

existing power 
Emergency does 
yr diminish the re- 
or reserved. The 
grave emergency 
overnment and its 
were determined in 
ot altered by emer- 
1 and what limita 
which have always 
ose examination 
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power, emergency 
ise ol power “Al- 
» life a power which 
may afford a rea- 
lready enjoyed.” 
in the light of an 
ssessed embraces the 
to particular condi 
deral Government is 
war, but it is a power 
a power to wage war 
irnessing of the en 
a supreme cooperative el- 
Sut even the war power does 
safeguarding essential 
he Constitution, in grant 
tlarized as not to admit 
ented. Thus, emergency 
re than two Senators 
tion of President by a 
the number of elec- 
entitled, or permit, 
anything but gold 
debts.” But where 
power are set forth 
ad outline, the process 
the details. That is 
essity of construction 
contract clause is as 
and more specific 
_subj jects in the same 
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was the outgrowth of circumstances following the rev- 
olutionary period, and was intended to restrain legis- 
lative interference with contracts to defeat creditors. 
To establish the scope of the restraint reference was 
made to previous decisions, showing that the prohibi- 
tion is not absolute. 


To ascertain the scope of the constitutional prohibi- 
tion we examine the course of judicial decisions in its ap- 
plication. These put it beyond question that the prohibition 
is not an absolute one and is not to be read with literal 
exactness like a mathematical formula. Justice Johnson, 
in Ogden v. Saunders, 12 Wheat. 286, adverted to such a 
misdirected effort in these words: “It appears to me, that 
a great part of the difficulties of the cause, arise from not 
giving sufficient weight to the general intent of this clause 
in the constitution, and subjecting it to a severe literal con 
struction, which would be better adapted to special plead 
ings.” And after giving his view as to the purport of the 
clause—“that the States shall pass no law, attaching to 
the acts of individuals other effects or consequences than 
those attached to them by the laws existing at their date; 
and all contracts thus construed, shall be enforced accord 
ing to their just and reasonable purport,”—Justice Johnson 
added: “But to assign to contracts, universally, a literal 
purport, and to exact for them a rigid literal fulfilment, 
could not have been the intent of the constitution. It is 
repelled by a hundred examples. Societies exercise a posi- 
tive control as well over the inception, construction, and 
fulfilment of contracts, as over the form and measure of the 
remedy to enforce them.” 

Reference was also made to decisions which have 
held various statutory provisions violative of the con 
tract clause, and those which have upheld statutes regu 
lating remedies and procedure. But in addition to the 
power which is reserved to the States, to control the 
remedial processes, emphasis was given to more funda- 
mental power reserved to safeguard the vital interests 
of the people. 

Not only is the constitutional provision qualified by 
the measure of control which the State retains over reme 
dial processes, but the State also continues to possess au 
thority to safeguard the vital interests of its people. It 
does not matter that legislation appropriate to that end 
“has the result of modifying or abrogating contracts al- 
ready in effect.” Not only are existing laws read into 
contracts in order to fix obligations as between the parties, 
but the reservation of essential attributes of sovereign power 
is also read into contracts as a postulate of the legal order. 
The policy of protecting contracts against impairment pre- 
supposes the maintenance of a government by virtue of 
which contractual relations are worth while,—a govern- 
ment which retains adequate authority to secure the peace 
and good order of society. This principle of harmonizing 
the constitutional prohibition with the necessary residuum 
of state power has had progressive recognition in the deci- 
sions of this Court. 

To illustrate this principle of harmonizing the 
constitutional restraint with the residuum of state 
power, the opinion cites various cases which have quali- 
fied the restraint. Among the examples discussed are 
these: the rule that a charter to a private corporation 
will not be implied as a grant of exclusive privilege ; 
the subjection of all contracts to the power of eminent 
domain ; lack of power in the legislatures to “bargain 
away the public health or public morals’; the State’s 
power to make public improvements which may affect 
contract rights; and the power to fix the rates of pub- 
lic service corporations, irrespective of contracts with 
consumers fixing different rates. 

Answering objections to the applicability of these 
principles, Mr. Cuter Justice HuGues said: 

The argument is pressed that in the cases we have cited 
the obligation of contracts was affected only incidentally. 
This argument proceeds upon a misconception. The ques- 
tion is not whether the legislative action affects contracts 
incidentally, or directly or indirectly, but whether the legis- 
lation is addressed to a legitimate end and the measures 
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taken are reasonable and appropriate to that end. Another 
argument, which comes more closely to the point, is that 
the state power may be addressed directly to the prevention 
of the enforcement of contracts only when these are of a 
sort which the legislature in its discretion may denounce 
as being in themselves hostile to public morals, or public 
health, safety or welfare, or where the prohibition is merely 
of injurious practices; that interference with the enforce 
ment of other and valid contracts according to appropriate 
legal procedure, although the interference is temporary 
and for a public pupose, it not permissible. This is but to 
contend that in the latter case the end is not legitimate in 
the view that it cannot be reconciled with a fair interpreta 
tion of the constitutional provision. 

Undoubtedly, whatever is reserved of state power must 
be consistent with the fair intent of the constitutional limi- 
tation of that power. The reserved power cannot be con- 
strued so as to destroy the limitation, nor is the limitation 
to be construed to destroy the reserved power in its essential 
aspects. They must be construed in harmony with each 
other. This principle precludes a construction which would 
permit the State to adopt as its policy the repudiation of 
debts or the destruction of contracts or the denial of means 
to enforce them. But it does not follow that conditions may 
not arise in which a temporary restraint of enforcement may 
not be consistent with the spirit and pt irpose of the constitu 
tional provision and thus be found to be within the range of 
the reserved power of the State to protect the vital interests 
of the community. It cannot be maintained that the con- 


consequently, to be adapted to the various crises of human 
affairs.” When we are dealing with the words of the 
Constitution, said this Court in Missouri v. Holland, 252 
U. S. 416, 433, “we must realize that they have called 3 

life a being the development of which could not have _ 
foreseen completely by the most gifted of its begetters. 
The case before us must be considered in the light of 
whole experience and not merely in that of what was said 
a hundred years ago.” 

Nor is it helptul to attempt to draw a fine distinct 
between the intended meaning of the words of the Consti 
tution and their intended application. When we consider: 
the contract clause and the decisions which have expounded 
it in harmony with the essential reserved power of 
States to protect the security of their peoples, we find no 
warrant for the conclusion that the clause has been wary ed 
by these decisions from its proper significance or that tl 
founders of our Government would have interpreted the 
clause differently had they had occasion to assume that re 
sponsibility in the conditions of the later day. The vast 
body of law which has been developed was unknown to the 
fathers but it is believed to have preserved the essential 
content and the spirit of the Constitution. With a grow 
ing recognition of public needs and the relation of individual 
right to public security, the court has sought to prevent 
the perversion of the clause through its use as an instru 
ment to throttle the capacity of the States to protect their 
fundamental interests. This development is a growth from 
the seeds which the fathers planted. It is a development 
forecast by the prophetic words of Justice Johnson in 


Ogden v. Saunders, already quoted. And the germs of the 
later decisions are found in the early cases of the Charle 
River Bridge and the West River Bridge which up 
held the public right against strong insistence upon the 
contract clause. The principle of this development is a 
nary conditions may be deemed to be as much a part of all ve have seen, that the reservation of the reasonable exer 
contracts, as is the reservation of State power to protect cise of the protective power of the State is read into all 
the public interest in the other situations to which we have contracts and there is no greater reason for refusing to ap 
referred. And if state power exists to give temporary re ply this principle to Minnesota mortgages than to New 
lief from the enforcement of contracts in the presence of York leases. 
disasters due to physical causes such as fire, flood or The discussion of the issues under the contract 
earthquake, that power cannot be said to be non-existent , ob ag” “is ~w ics Pag ne 
when the urgent public need demanding such relief is pro- clause was deemed sufficient to dispose of the challen 
to the statute based on the due process clause. So far 


duced by other and economic causes.” 
As more directly relevant to the issue involved, aS the equal protection clause was concerned, the view 
?, was expressed that the statutory classification is not 


the opinion cited decisions of the Court upholding stat- 

utes suspending enforcement of certain provisions of arbitrary. 

leases during an emergency created by a scarcity of _ Mr. Justice 

housing. opinion in which Mr. 
Tr - . . . . + °C ~l> . 
[he ground of compromise between individual Justice McREyNoLps 

rights and public welfare, on which the decision is ulti- curred. 

mately rested, is discussed in the following portion of In this opinion the importance of the 

the opinion: first emphasized : 

It is manifest from this review of our decisions that 
there has been a growing appreciation of public needs and 
of the necessity of finding ground for a rational compromise 
between individual rights and public welfare. The settle- 
ment and consequent contraction of the public domain, the dual ch ; 
pressure of a constantly increasing density of population, upon the sanctity of private and public contracts. The ef 
the interrelation of the activities of our people and the fect of the Minnesota legislation, though serious enough 
complexity of our economic interests, have inevitably led in itself, is of trivial significance compared with the far 
to an increased use of the —— ation of society in order more serious and dangerous inroads on the limitations of the 
to protect the very bases of individual opportunity. Where Constitution which are almost certain to ensue as a con 
in earlier days, it was thought that only the concerns of sequence naturally following any step beyond the bound- 
individuals or of classes were involved, and that those of aries fixed by that instrument. And those of us who are 
the State itself were touched only remotely, it has later thus apprehensive of the effect of this decision would, in 
been found that the fundamental interests of the State are a matter so important, be neglectful of our duty should we 
directly affected; and that the question is no longer merely fail to spread upon the permanent records of the court the 
that of one party to a contract as against another, but of reasons which move us to the opposite view 
the use of the ——— means to yo the economic In the dissenting opinion it was urged that if it 
structure upon which the good of all depends. can be demonstrated that the contract clause, at the 

It is no answer to say that this public need was not . e. : ; : 
apprehended a century ago, or to insist that what the time of its adoption, meant that the terms of a contract 
provision of the Constitution meant to the vision of that for the payment of money could not be altered by the 

state statute for the relief of the debtor, with the ef- 


day it must mean to the vision of our time. If by the 
statement that what the Constitution meant at the time of fect of postponing payment or enforcement during 
an economic emergency, it means the same now 


stitutional prohibition should be so construed as to prevent 
limited and temporary interpositions with respect to the 
enforcement of contracts if made necessary by a great 
public calamity such as fire, flood, or earthquake. . . The 
reservation of state power appropriate to such extraordi 


SUTHERLAND delivered a dissenting 
Justice VAN DevANTER, MR. 
and Mr. Justice BUTLER co! 


decisi m was 


Few questions of greater moment than that just de 
cided have been submitted for judicial inquiry during this 
generation. He simply closes his eyes to the necessary 
implications of the decision who fails to see in it the poten- 
tiality of future gradual but ever-advancing encroachments 


its adoption it means today, it is intended to say that the 
great clauses of the Constitution must be confined to the 
interpretation which the framers, with the conditions and 
outlook of their time, would have placed upon them, the are pliable in the sense that in appropriate cases they have 
statement carries its own refutation. It was to guard the capacity of bringing within their grasp every new con 
against such a narrow conception that Chief Justice dition which falls within their meaning. But their mean- 
Marshall uttered the memorable warning—“We must never ing is changeless ; it is only their application which is ex 
forget that it is a constitution we are expounding” ‘ tensible. Constitutional grants of power and restrictions 

“a constitution intended to endure for ages to come, and, upon the exercise of power are not flexible as the doctrines 


The provisions of the federal Constitution, undoubtedly 
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These doctrines, upon the In conclusion, the dissenting opinion, pointing out 
itself, modify or abrogate 


or whenever they become that the statute in question is not a mere regulation of 

hed » chaneed conditions. the remedy, permissible under the contract clause, but 

So far as the effect of an economic emergency is ting the period of extension, destroys all remedy so 

ncerned, the view urged was that the contract clause {ar as the mortgagee’s rights of ownership and pos- 
s intended especially to prevent legislative interfer- session are concerned, stated : 


e in times of financial distress The legally enforceable right of the creditor when the 
statute was passed was, at once upon default of redemption, 
to become the fee simple owner of the property. Exten 
sion of the time for redemption for two years, whatever 
compensation be given in its place, destroys that specific 
right and the corollary obligation, and does so none the 
less though it assume to create in invitum another and dif- 

; ‘ ferent right and obligation of equal value. Certainly, if A 
bable th: at a ther purpose was definitely in the minds should contract with B to deliver a specified quantity of 
those who osed the framers’ convention or the wheat on or before a given date, legislation, however much 

ratifying state conventions which followed, although the it might purport to act upon the remedy, which had the 

restriction has been given a wider application upon prin effect of permitting the contract to be discharged by the 
ples clearly stated by Chief Justice Marshall in the Dart delivery of corn of equal value, would subvert the consti- 

uth College | tutional restriction. 
After review of the history of the times, discus- A statute which materially delays enforcement of the 
ms of the clause immediately prior to the adoption mortgagee’s contractual right of ownership and possession 
: does not modify the remedy merely; it destroys, for the 

- period of delay, all remedy so far as the enforcement of 

nclusion as to the intent of the clause, as shown by that right is concerned. The phrase “obligation of a con- 

story, was stated tract,” in the constitutional sense imports a legal duty to 
perform the specified obligation of that contract, not to sub- 
stitute and perform, against the will of one of the parties, 

a different, albeit equally valuable, obligation. And a state, 

under the contract impairment clause, has no more power 

to accomplish such a substitution than has one of the par- 
ties to the contract against the will of the other. It cannot 
do so either by acting directly upon the contract, or by bring- 
ing about the result under the guise of a statute in form 
acting only upon the remedy. If it could, the efficacy of 
the constitutional restriction would, in large measure, be 
made to disappear. As this court has well said, whatever 

; ; 7 ; . : ‘ tends to postpone or retard the enforcement of a contract, 

Then followed a discussion of certain prior deci- to that extent weakens the obligation. According to one 
ions of the Court dealing with the question. For the Latin proverb, “He who gives quickly, gives twice,” and 

liscussion of these reference is made to the dissenting according to another, “He who pays too late, pays less x 

Any authorization of the postponement of payment, or of 
means by which such postponement may be effected, is in 
As t to the relation between emergency and consti- conflict with the constitutional inhibition,” ...I am not 
itional power he dissenting opinion expresses a view able to see any real distinction between a statute which in 
learly at variance with the majority opinion. As to substantive terms alters the obligation of a debtor-creditor 
: : contract so as to extend the time of its performance for a 
period of two years, and a statute which, though in terms 
It is quite true that an emergency may supply the oc- acting upon the remedy, is aimed at the obligation (as dis- 
ision for the exercise of power, depending upon the nature tinguished, for example, from the judicial procedure incident 
the power and the intent of the Constitution with re to the enforcement thereof) and which does in fact with- 

spect theret e emergency of war furnishes an occasion hold from the creditor, for the same period of time, the 
for the exercise of certain of the war powers. This the stipulated fruits of his contract. 
Constitutios ntemplates, since they cannot be exercised I quite agree with the opinion of the court that whether 
upon anv other occasion The existence of another kind the legislation under review is wise or unwise is a matter 
of emergency authorizes the United States to protect each with which we have nothing to do. Whether it is likely 
of the States of the Union against domestic violence. Const. to work well or work ill presents a question entirely irrele- 
Art. IV, Se: But we are here dealing not with a power vant to the issue. The only legitimate inquiry we can 
sranted by the federal Constitution, but with the state make is whether it is constitutional. If it is not, its virtues, 
police power, which exists in its own right. Hence the if it have any, cannot save it; if it is, its faults cannot be 
question is not whether an emergency furnishes the occasion invoked to accomplish its destruction. If the provisions of 
for the exercise of that state power, but whether an emer- the Constitution be not upheld when they pinch as well as 
gency furnishe : occasion for the relaxation of the re- when they comfort, they may as well be abandoned. Being 
strictions ut the power imposed by the contract unable to reach any other conclusion than that the Minne- 
mpairment clau and the difficulty is that the contract sota statute infringes the constitutional restriction under 
mpairment clause forbids state action under any circum- review, I have no choice but to say so. 

stances, if it e the effect of impairing the obligation The case was argued by Messrs. Karl H. Kovell 

a CONTACTS : a pe oe and Alfred W .Bowen for the appellant and by 

er oe ot conter plat i an enamide shall foxnide an Messrs. Harry H. Peterson and William S. Ervin 

occasion for softe g the restriction or making it any less for the appellees 

a restriction upon state action in that contingency than it —— 

is under strictly normal conditions, _ ee . Torts—Conflict of Laws—Abatement of Action on 

The Mir ta statute either impairs the obligation of 
ntracts or it does not. If it does not, the occasion to Death of Tort-Feasor 

which it relates becomes immaterial, since then the passage The question whether the liability of a tort-feasor sur- 

of the statute is the exercise of a normal, unrestricted, vives his death is governed by the law of the place of the 

Sfeathe Tf aoe yd ld OS ee r wrong, and if, under such law, the action abates on the 

proper occasion for its exercise than if the emergency were death of the tort-feasor, no action to recover damages for 

non-existent. And so, while, in form, the suggested dis- the tort can be maintained in another jurisdiction after his 
tinction seems to put us forward in a straight line, in death. 


reality it simply carries us back in a circle, like bewildered es - , \, 230: ¢ . > 
csumiare tai wood, to the point where we parted com- Ormsby v. Chase, Adv. Op. 230; Sup. Ct. Rep. 


pany with the view of the state court Vol. 54, p. 211. 


' 


candid nsideration of the history and circum 


which to and accompanied the framing and 
loption of this clause will demonstrate conclusively that 
was framed and adopted with the specific and studied 
»urpose of preventing legislation designed to relieve debtors 
pect ially in time of financial distress. Indeed, it is not 


the Constitution and other material, the following 


If it be p jle by resort to the testimony of history 
put any question of constitutional intent beyond the do- 
ain of uncertainty, the for x leaves no reasonable 
sround upon which to base a d | that the clause of the 
onstitution 1 une onsideration was meant to fore 
lose state action impairing the obligation of contracts pri- 
marily and especia in respect of such action aimed at 
ving relief to debtors in time of emergency. And if further 

f be required to strengthen what already is inexpun- 

such proof will be found in the previous decisions of 
urt 


pinion itself 


this Mr. Justice SUTHERLAND said 
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This case was before the Court on certiorari to 
review a judgment of the Circuit Court of Appeals for 
the Third Circuit reversing a judgment of the District 
Court for the Eastern District of Pennsylvania. The 
petitioners were executors of the estate of one Ormsby, 
who died a resident of Pennsylvania. Prior to his death 
he owned a building in New York, in which the respon- 
dent was injured in an elevator accident. She brought 
no suit against Ormsby prior to his death; but there- 
after she sued his executors in Pennsylvania to recover 
damages for injuries sustained in the accident, alleged 
to have been caused by the decedent’s negligence. The 
District Court sustained the defense that the action 
abated with the decedent’s death. The Circuit Court 
of Appeals reversed. On certiorari the judgment of 
the latter court was reversed by the Supreme Court in 
an opinion by Mr. Justice Butier. Pointing out that 
the law of the place of the wrong determines whether 
a claim for damages survives the death of the wrong- 
doer, and that here the right of action did not survive 
under New York Law, he said: 

Plaintiff's statement of claim did not allege that her 
right of action survived the death of the deceased. It was 
not made to survive by any statute of New York, and un- 
der the common law there in force did abate with his 
death. She relies upon a Pennsylvania statute which 

declares that executors shall be liable to be sued in any 
action which might have been maintained against the de- 
ceased if he had lived But the law of the place of the 
wrong determines whether the claim for damages survives 
the death of the wrongdoer. Assuming Ormsby’s negli- 
gence as alleged, the New York law, upon the happening 
of the accident, gave plaintiff a right of action. But the 
same law limited the right and made it to end upon the 
death of the tort-feasor As actions for personal injuries 
are transitory, she might have sued him in Pennsylvania. 
But when she sued she had no claim to enforce. She 
could derive no substantive right from the Pennsylvania 
survival statute. As there had been no suit, no ques 
tion of revivor is presented It results, therefore, that the 
judgment of the Circuit Court of Appeals cannot be sus 
tained. 
Mr. Justice Roperts took no part in the consid 
eration or decision of the case 
The case was argued by Mr. C. Brewster Rhoads 
for the petitioners and by Mr. Edward J. Fox for the 
respondent. 


Constitutional Law—Due Process of Law—Re- 
quirements of Hearing on Necessity for High- 
way Railroad Grade Crossing Elimination 

Under the due process clause of the Fourteenth 
Amendment a state statute which requires a railroad com- 
pany to bear the expense of eliminating a railroad highway 
grade crossing, when it is found by the state highway com- 
missioner that the public safety and convenience require 
such elimination, is invalid when no adequate remedy ex- 
ists for review of the question of the necessity for the elim- 
ination, and the decision of the highway commissioner is 
made final as to that question. 

Southern Railway Company v. Virginia, Adv. Op 
186; Sup. Ct. Rep. Vol. 54, p. 148 

In this opinion the Court considered the validity 
of a statute of Virginia relating to the elimination of 
railroad highway grade crossings. The statute empow 
ers the State Highway Commissioner to determine the 
necessity for the elimination of such crossings, from 
the point of view of public safety and convenience, 
and authorizes him to submit to the railroad company 
a plan for the elimination. Thereupon, the railroad 
company may file a petition with the State Corporation 
Commission stating any objections it may have to the 
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plan submitted by the Commissioner. The Commissio1 
after hearing, may approve the plan or another pla 

lieu thereof. The statute provides for no 
question of the necessity of the elimination from 


review 


point of view of public safety and convenience 
In this case, the petitioner, without prior 


not;tice 


was directed by the Highway Commissioner to procee: 


with elimination of a grade crossing near Antlers, Vir 


statine that ir 
tating tat il 


ginia, in accordance with a certain plan, 


his opinion the public safety and convenience require 
The petitioner questioned the Com 
missioner’s conclusion, and refused to 
work. The Corporation Commission then ordered the 
petitioner to proceed with the work, and the Stat 
Supreme Court of Appeals sustained the Commission 

On certiorari, this was reversed by the Supreme 
Court, with an opinion by Mr. Justice McReyNo ps 
by divided bench. The ground for reversal was that 
the statute, as construed and applied, conflicts with the 
Fourteenth Amendment, since no adequate opportunity 
was afforded the petitioner for a hearing on the ques 
tion of the necessity for the elimination. In this cor 
nection Mr. Justice MCREYNOLDs said 


the elimination 


undertake th 


Certainly, to require abolition of an established gr: 
crossing and the outlay of money 
an overhead would take the railway’s property 
is seems plain enough both 


necessary 


real sense. Th 
authority. 

lf we that by proper legislati 
impose upon railways the duty of eliminating 
ings, when necessary for public 
venience, the question here 
meets the requirements of due process of law. Undoubtedly 
it attempts to give an administrative officer power to make 
final determination in respect of facts—the character of a 
what is necessary for the publi y and 
without notice, without hearing, without evi 
dence; and upon this ex parte finding, not subject to gen 
eral review, to ordain that expenditures shall be made for 
erecting a new structure. The thing so authori 
mere police regulation 

In /nterstate Commerce Commission vy 
Nashville R. R., 227 U. S. 88, 91, replying t 
that a Comn order made without sul 
porting evidence was conclusive, this Court dec 

‘A finding without evidence is arbitrary and 
And if the Government's contention is correct, it would 
mean that the had a power possessed by no 
other officer, body, or tribunal under our 
Government It would mean that where rights depended 
upon facts, the Commission could 
evidence and capriciously make findings by adr 
fiat. Such authority, however beneficently 
case, could be injuriously exerted in another; is in 

consistent with rational justice, and comes ler the Con 
stitution’s condemnation of all arbitrary exercise of power. 
“In the comparatively few 
tions have arisen it has been distinctly recogni 
ministrative orders, quasi-judicial in 
if a hearing was denied; if that granted was 
manifestly unfair, if the finding was contrary to the 
putable character of the evidence.’ ” 

The Court considered the further 
support of the statute, that the statute was valid since 
it merely delegated to the Commissioner determinatiot1 
of a matter which the legislature itself might have made 
without notice to the petitioner. Mr 
Justice McREYNOLDs said: 


assume 


deeme d 
1 


is whether the challet 


crossing and safety 


convenience 


stantial 


lared 


ission’s 


baseless 
Commission 
administrative 
disregard all rules of 
lnistrative 
exercised it 


which such ques 
ed that ad 


character, are 


Cases in 
nadequ: 


nftention im 


thi 
1S 


a tertinge 
Reject ng 


Counsel submit that the Legislature, with« 
tice or opportunity to be heard, by direct ord 
required elimination of the crossing. Co 
the same end may 
which it deems advisable 
Constitution. But if we 
may determine what public welfare demands and by dirs 
command require a railway to act accordingly, it by 
means follows that an administrative officer I 
powered, without notice or hearing, to act witl 


ht have 

they 
be accomplished i mannet 
without 


assume 


conclude ‘ 
violating the Federal 
state 


that a legislaturs 
, 1} 
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taking of private 
pert There by is difference between legisla 
determinat 1 t finding f an administrative 
al not support vidence In thee ry, at least, the 
slature acts upor lequate knowledge after full con 
leration and t members who represent the entire 


Chapter 62 takes to empower the Highway Com- 

sioner tft tak way property if and when he deems 
ecessary 1 safety and convenience. It makes 

provision for earing, and grants no opportunity for 
review it rt This, we think, amounts to‘ the 
! ’ 1 unconstitutional power 

less the indefinite right of resort to a court of equity 
below affords adequate protection. 
sidering lecisions here, it is clear that no such 
ed for the Commissioner could be 
strative officer or body under the 
benefits, to regu 
commot rrie to establish drainage districts, or to 





In conclus the opinion stated that the relief 
court of equity to prevent 
bitrary action was too uncertain to overcome the 
bjections to the statute. As to this the opinion stated: 








After affiri g appellant’s obligati to comply with 

e Com I rder, the « ‘t below said—The 
uilroad is it remedy Should the power vested 
the Highw ( issioner be arbitrarily exercised, 
equity’s long arm will stay his hand jut by sanctioning 
he order directing the Railway to proceed it, in effect, ap- 
roved actior ken without hearing, without evidence, 
ithout opport tv to know the basis therefor. This was 
rulk that was not necessarily “arbitrary.” 
There is nothing to indicate what that court would deem 
irbitrary act r how this could be established in the 
ibsence f « r i In circumstances like 
those here dis 1 no contestant could have fair oppor- 
inity for relief in a court of equity There would be 
nothing to show the grounds upon which the Commissioner 


He alone would be cognizant of the 


' d 
vased his 
ental processe h begot his urgent opinion. 

The infirmitie f the enactment are not relieved by 
sn indefinite 1 t of review in respect to some action 
poken of as arbitrary Before it properly can be taken 
inder the edict in administrative officer the appellant is 

titled to a r hearing upon the fundamental facts. 
This has not eCeCT } rded 

The Chief Justice, Mr. Justice Stone and Mr. 

JUSTICE CARD dissented 

upon the gr that there has been a lawful delegation to 
the State Highw Commissioner of the power to declare 
the need for the abatement of a nuisance through the elimi- 
nation of gra rossings dangerous to life and limb; that 
this power may be exercised without notice or a hearing 
Chica ; R. ( v. Ne wska, 170 U.S. 57, 77), 
provided ade te opportunity is afforded for review in the 
event that t ver is perverted or abused; and that such 
opportunity een given by the statutes of Virginia as 

nstrues ghest urt 

This case argued by Messrs. Sidney S. Alder- 
in and Thomas B. Gay for the petitioner and by 

Messrs. J. F. Hall and Brockenbrough Lamb for ap- 
lle 


Constitutional Law—Full Faith and Credit—Effect 
of Divorce Degree Fixing Amount to be Paid 
by Father for Maintenance of Minor Child 

A decree in a divorce proceeding, which finally deter- 
mines, in the state where the decree is made, the extent of 
a father’s liability, in the state of his domicile, for the sup- 
port of his minor child is, under full faith and credit clause, 
final in other states and must be given there the same force 
and effect as it has in the state where it was made. When 
the father has fully complied with such decree he cannot 
be held to further liability in another state in which the 
minor child has become domiciled, although the child was 





not a party to the proceedings resulting in the decree of 
divorce. 

Yarborough v. Yarborough, Adv. Op. 172; Sup. 
Ct. Rep. Vol. 54, p. 181. 

This opinion, delivered by Mr. Justice BRANDEIS, 
dealt with the effect of a judgment in a divorce case, 
rendered by a Georgia court, as a defense to a suit 
later brought in South Carolina against the petitioner 
for the support of his minor child. The petitioner, in 
1927, brought suit for divorce in Georgia and his wife 
filed a cross bill for divorce from petitioner. After 
certain proceedings were had, a divorce was granted 
the petitioner, but the custody of his minor daughter 
was awarded to his wife. During the proceedings sums 
were awarded the wife, from time to time, as tem- 
porary alimony “for the support and maintenance of” 
the wife “and her minor daughter Sadie.” When the 
decree of divorce was granted provision was made in 
it for payment out of petitioner’s property of $1750.00 
to a trustee for the education, support and maintenance 
of the daughter, Sadie. 

The minor daughter was not a party to the divorce 
proceedings, either in person or by guardian. Later, 
while residing with her grandfather in South Carolina, 
her guardian ad litem instituted a proceeding against 
petitioner’s property in South Carolina, to obtain funds 
for her college education. Jurisdiction was obtained by 
attachment of the petitioner's property, but he was 
later personally served in South Carolina. He pleaded 
in bar that the judgment in Georgia was conclusive of 
the matter in controversy, and that he had fully com- 
plied with the judgment there rendered, and that the 
full faith and credit clause of the Constitution requires 
the South Carolina courts to give to the Georgia judg- 
ment the same force and effect it would have in Georgia. 

The South Carolina courts gave judgment for the 
daughter. On certiorari the judgment of the Supreme 
Court of South Carolina was reversed, with an opinion 
by Mr. Justice BRANpeIS. Mr. Justice STONE and 
Mr. Justice Carpozo dissented. 

The contention urged on behalf of the respondent 
that the Georgia decree did not bind the daughter be- 
cause she was not a party and no guardian ad litem was 
appointed for her in the divorce proceedings was re- 
jected. As to it, Mr. Justice Branpets ca!'ed atten- 
tion to the fact that the case involved no property right 
of the child requiring the appointment of a guardian 
in order to be validly affected. 

It is contended that the Georgia decree is not binding 
upon Sadie, because she was not a formal party to the suit, 
was not served with process and no guardian ad litem was 
appointed for her therein. In Georgia, as elsewhere, a 
property right of a minor can ordinarily be affected by 
legal proceedings only if these requirements are complied 
with. But the obligation imposed by the Georgia law upon 
the father to support his minor child does not vest in the 
child a property right. This is shown by the fact, among 
other things, that the minor cannot maintain in his own 
name, or by guardian ad litem or by next friend a suit 
against his father to enforce the obligation. The provision 
which the Georgia law makes of permanent alimony for 
the child during minority is a legal incident of the divorce 
proceeding As that suit embraces within its scope the 
disposition and care of minor children, jurisdiction over 
the parents confers eo ipso jurisdiction over the minor's 
custody and support. Hence, by the Georgia law, a con- 
sent (or other) decree in a divorce suit, fixing permanent 
alimony for a minor child is binding upon it, although the 
child was not served with process, was not made a formal 
party to the suit, and no guardian ad litem was appointed 
therein 

The majority opinion also discussed the effect of 
the removal of the daughter’s residence to South Caro- 
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lina, and concluded that such removal did not affect 
the finality of the Georgia decree. In regard to this, 
and the force of the full faith and credit clause, Mr 
Justice BRANDEIS said: 


The fact that Sadie has become a resident of South 
Carolina does not impair the finality of the judgment 
South Carolina thereby acquired the jurisdiction to deter- 
mine her status and the incidents of that status. Upon resi- 
dents of that State it could impose duties for her benefit 
Doubtless, it might have imposed upon her grandfather who 
was resident there a duty to support Sadie. But the mere 
fact of Sadie’s residence in South Carolina does not give 
that State the power to impose such a duty upon the father 
who is not a resident and who long has been domiciled in 
Georgia. He has fulfilled the duty which he owes her by 
the law of his domicile and the judgment of its court 
Upon that judgment he is — to rely. It was settled 
by Sistare v. Sistare, 218 U. S. 1, that the full faith and 
credit clause applies to an Rah od A decree of alimony for 
a divorced wife. The clause applies, likewise, to an unalter 
able decree of alimony for a minor child. We need not 
consider whether South Carolina would have power t 
require the father, if he were domiciled there, to make 
further provision for the support, maintenance, or educa 
tion of his daughter. 

Mr. Justice STone, in his dissenting opinion stated 
that although he assumed that the Georgia decree was 
final in that State, there was nothing in the history of 
the proceedings or in the decree to indicate that the 
decree was intended to control outside of Georgia. He 
added that even if the decree expressly purported to 
control outside the state it was doubtful whether it 
could properly do so under the full faith and credit 
clause of the Constitution, in the absence of any Act 
of Congress entitling it to such effect. 

He also pointed out that the full faith and credit 
clause is not construed literally to give to all judicial 
proceedings precisely the same force and effect in other 
states as they have in the state where rendered, and 
cited, among others, the following examples: criminal 
cases in which it has been held that a state need give 
no effect to judgments for conviction of crimes or pen 
alties procured in another state; proceedings affecting 
the marital status ; proceedings relative to the status of 
persons, such as the status of an illegitimate or adopted 
child, which are not controlling for certain purposes in 
other states; proceedings in insanity cases; and pro 
hibitions on remarriage in divorce cases, which, though 
valid in the state of divorce, may be held invalid else 
where. 

Coming to what was regarded as the vital issue in 
this case, Mr. Justice Stone said that the question 
was whether the support of the minor child domiciled 
in South Carolina is so peculiarly a subject of domestic 
concern that Georgia law cannot impair its authority 
In this connection he said: 

The question presented here is whether the support and 
maintenance of a minor child, domiciled in South Carolina, 
is so peculiarly a subject of domestic concern that Georgia 
law can not impair South Carolina’s authority. The subject 
matter of the judgment in each state is the duty which 
government may impose on a parent to support a minor 
child. The maintenance and support of children domiciled 
within a state, like their education and custody, is a sub- 
ject in which government itself is deemed to have a pe- 
culiar interest and concern. Their tender years, their 
inability to provide for themselves, the importance to the 
state that its future citizens should be clothed, nourished 
and suitably educated, are considerations which lead all 
civilized countries to assume some control over the main 
tenance of minors. The states very generally make some 
provision from their own resources for the maintenance 
and support of orphans or destitute children, but in order 
that children may not become public charges the duty of 
maintenance is one imposed primarily upon the parents, 
according to the needs of the child and their ability to meet 


those needs. This is usually accomplished by suit brought 
directly by some public officer, by the child by guardian or 
next friend, or by the mother, against the father for mair 
tenance and support. The measure of the duty is the nee 
of the child and the ability of the parent to meet those 
needs at the very time when performance of the duty 
invoked. Hence, it is no answer in such a suit that at some 
earlier time provision was made for the child, which is no 
longer available or suitable because of his greater needs 
or because of the increased financial ability the parent 
to provide for them, or that the child may be maintained 
from other sources. 

In view of the universality of these principles it comes 
as a surprise that any state, merely because it has made 
some provision for the support of a child, should, either b 
statute or judicial decree, so tie its own hands as to fore 
close all future inquiry into the duty of maintenance how 
ever affected by changed conditions. 

In this opinion the further point was made tha 


although Georgia could tie its own hands by final de 


cr 


ee it does not necessarily follow that it is empowere 


to prescribe the same policy for other states where the 
child may later be domiciled. It was further added that 
the force of the local interest involved here is sufficiet 
to entitle South Carolina to carry out its own publi 


pt 


licy, upon the same theory that a state, in the exan 


ples cited, may deny to a judgment of another stat: 
the same force and effect which it would have-in th 


st 


ate where made. 


rhe Fourteenth Amendment does not enable a father 
by the expedient of choosing a domicile other than the state 
where the child is rightfully domiciled, to avoid the duty 
which that state may impose for support of his child. The 
reason seems plain. The locality of the child’s residenc 
must see to his welfare. While it might be more cor 
venient for creditors of the father to look to the law of hi 
residence as fixing all his obligations, it would seem that 
the compelling interest in the welfare of children, to whicl 
performance of the duties of parentage is a necessary in 
cident, outweighs commercial convenience; the more so 
where, as in this case, the obligation is to be satisfied from 
the father’s property within the state of the child’s domicils 

The conclusion must be the same when the issue is 
that of the credit to be given the prior Georgia judgment 
Whatever may be said of the local interest which was 
deemed controlling in those cases in which this Court has 
denied to a state judgment the same force and effect out 
side the state as is given to it at home, it would not seem 
open to serious question that every state has an interest 
in securing the maintenance and support of minor children 
residing within its own territory so compk te and so vital 
to the performance of its functions as a government, that 
no other state could set limits upon it. Of that interest, 
South Carolina is the sole mistress within her own terri 
tory. . Even though we might appraise it more lightly 
than does South Carolina, it is not for us to say that a state 
is not free, within constitutional limitations, to regard that 
interest as fully as important and as completely within the 
realm of state power as the legal incidents of land located 
within its boundaries, or of a marriage relationship, wher 
ever entered into but of which it is the domicile, or 
power to pass upon the sanity of its own residents, 
withstanding the earlier pronouncements of the 
other states. 


Mr. Justice Carpozo concurred in 


Mr. Justice STONE. 


This case was argued by Mr. Stephen Nettles for 


the petitioner and by Mr. Thomas M. Lyles for the 


re 


is 


of 


spondent. 


Signed Articles 


As one object of the American Bar Association Journal 
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of 
attention. 


; 


articles, 


t 





CHANGES IN FEDERAL PRACTICE RECOMMENDED 


ummittees from Districts of the Sixth United States Judicial Cirouit Meet at Cincinnati 


and Formulate 


Considered But Held for Future Study and Conference 


Suggestions Looking to Improvement—Various Other Proposals 


Members of District 


Committees Appointed by Presidents of State Bar Associations in Pur- 
suance of Plan for Better Cooperation of Federal Bench and Bar 
Heretofore Approved by the American Bar Association 


Committee from the different 
districts of the Sixth United States Judicial 
Circuit, consisting of the states of Kentucky, 

ichigan, Ohi | Tennessee, makes a number of 

the improvement of Federal practice 
brings forward a number of other 


HE 


report of the 


roposals IO! 
d procedure 
iggestions deemed worthy of future consideration. 
This report is the first tangible evidence which 
is been brought to the attention of the Journal 
of the plan for the active coop- 
ration of the Bench and Bar which had 
origin in a suggestion made by Chief Justice 
ldress to the American Law Insti- 
The suggestion was promptly 
iken up by the Committee on Rule-Making Power 
| Judicial Councils of the Conference of Bar 
ssociation Delegates. It proposed a resolution to 
irry out the idea, which was approved by the Confer- 
\merican Bar Association at the 
This resolution provided for 
committee of three from the Bar of each Federal 
istrict for other details and for the submis- 
on of the plan to the Chief Justice of the United 
States for his consideration. The report of the Con- 
ference of Senior Circuit Judges for 1931 showed 
e favorable ction of that body to the proposal. 
At the Washington meeting in 1932 the Com- 
‘ittee on Rule Making Power and Judicial Councils of 
ie Conference of Bar Association Delegates made 
second recommendation—which is set out in the 
ttached report—in pursuance of which the recent 
eeting of committees from the judicial districts of 
ie Sixth Circuit and the members of the Federal 
Sench was held in Cincinnati. The report, which 
ill no doubt afford valuable suggestions to com- 
ittees in othe: reads as follows: 


f the carrying 
le ral 


lughes in his 
ite in May, 193] 


nce and the 
\tlantic City meeting 


, j 
and 


rcults, 
Text of the Report 
‘At a meeting of the American Bar Association 
Washington, D. C., in October, 1932, the Com- 
ittee on Rule Making Power and Judicial Coun- 
ils of the Conference of Bar Delegates ‘recom- 
iended that ommittee of three members of the 
ar be selected in each federal district by the presi- 
lents of the state bar associations and the federal 
udges to confer from time to time with the judges 
n their districts and circuits and to formulate such 
uggestions as they might think desirable for con- 
ideration either of the courts of the circuit or of 
the National Conference of Circuit Judges at their 
innual meetings.’ 
“The plan thus proposed had been theretofore 
pproved by the Conference of Bar Association Del- 
and later by the American Bar Association 
National Conference of Federal Circuit 


gates 
ind by the 


Judges. (See editorial in American Bar Association 
Journal for November, 1931, pages 738-739.) 

“Pursuant to the foregoing the Presidents of 
the Bar of the States of Michigan, Tennessee, Ken- 
tucky and Ohio appointed committees and they met 
in Cincinnati on June 29, 1933. Prior to this meet- 
ing the subjects, as outlined above, were trans- 
mitted to each of the respective members of their 
Committees with the request that they send in sug- 
gestions relevant to the matters in question to 
Hon. Charles H. Moorman, Presiding Judge of the 
United States Circuit Court of Appeals of the Sixth 
Circuit. Suggestions were made at quite great 
length and all of the various suggestions were sub- 
mitted to all members of the Committee from the 
different states before the meeting was held as 
referred to herein. 

“At this meeting there were present the Hon 
orable Charles H. Moorman, Presiding Judge of the 
Sixth Circuit, and Circuit Judges Ken Hicks, Smith 
Hickenlooper and Charles C. Simons. In addition, 
Messrs. Carl V. Essery, Detroit, Michigan, John C. 
Doolan, Louisville, Kentucky, Marshall Bullitt, 
Louisville, Kentucky, Shelley D. Rouse, Covington, 
Kentucky, James M. Hengst, Columbus, Ohio, 
George D. Welles, Toledo, Ohio, Murray Season- 
good and Province M. Pogue, Cincinnati, Ohio, 
were present as members of the different Commit- 
tees appointed by the Presidents of the Bar of their 
respective states, together with John Weld Peck, 
Cincinnati, who was invited to be present because 
of his special interest in the simplification of ap- 
peals. Messages were received from members of 
the Committee from Tennessee and the others from 
the other three states, who had accepted and ex- 
pected to attend, but were detained at the last 
moment. 

After due consideration of the various sugges- 
tions, the following suggestions were approved by 
the Judges and members of the Committees present: 


Suggestions Approved at Cincinnati Meeting 


Where permitted by the state rule on practice, hereafter 
in any suit or proceedings in any federal court of law or equity 
sitting in such state, either party, if he shall call as a witness 
in his behalf, the opposite party or any employe or agent of 
said opposite party, or any person who at the time of the 
happening of the transaction out of which such suit or pro- 
ceeding grew, was an employe or agent of the opposite party, 
shall have the right to cross-examine such witness the same as 
if he were called by the o ite party; and the answers of 
such witness shall not interfere with the right of such party to 
introduce evidence upon any issue involved in such suit or pro- 
ceeding, and the party so calling and examining such witness 
shall not be bound to accept such answers as true. 

Where permitted by the state practice the adoption of a 
rule permitting the examination of the adverse party as if on 
cross-examination prior to the trial. 

Exceptions to charge be not required to be made in the 
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presence of the jury, bi ptior hall be specific and 
general. 


not cases at law in the United States District Court 

District of Ohio, Western Division, Rule > 
tion and prae- inferentially that the stenographer sl 
be effected by the party employ im and the fee is to 
discretion of the trial t. There is eve 


Petition for appeal, assignment of errors, cita 
cipe for record be abolishe« id that an appeal 
serving on the adversary party at ling in time a single 
printed document, stating succinctly the errors complained of, 
relevant facts, opinion of the urt and the findings of fact and Rule 9 (2) of the Rul 


rule should be the same in a law case as in 
es of the United Sta 


f and pleadings rele of Appeals for the Sixth Circuit provides 
| 


vant thereto, and authorities relied on, to be met in appropriate papers in the Court of Appeals may be 
time by like document on behalf of appellee, all to be followed whereas, Rule 1V (1) provides that all pr 
by transcript of so much of th idence as either party may States District Court shall be issued in « 
desire. Code of Civil Procedure of the State of 
to plead nece ly requires that the marshal or his 


That interrogatories be allo to be annexed 


° . @ process ' n TI re 18 ¢ he rie * rea 
ings in cases at law, the process personally. There is all the more rea 
That di : t tt eral court should permit service Of process 

a vat district court rule 5 as to age _ Une than the state courts, because the postmast 
) y € case on n ri OCI I iwner arty 25 5 { : 
putting ot a ca t ; r party desires, letter is a federal empl Apparently, t 
notwithstanding the case mz be ; ue on the date for a = tetas 

: service by mail in our federal court, would 

making up the trial dock f tl I Such cases could be 
tentatively placed at the heel I locket, as sometimes the 
case comes to an issue shortly after the beginning of the term 
and trial must be postponed, under ing rules, for a later 


term with delay of months 


1 


Legislature authorize it. 

Under Section 654 of Title 28, U. S. ¢ 
is made for enforcing the attendance of wit: 
a greater distance n one hundred miles 

That wife be permitted to testify in cases where her hus trial and it has been held by the courts 1 

— nk — : ; ; ; - sg served on a witness living at more than on 
band is a party, The recent decisi n of the Supreme Court in the court has no potency. Suggested that 
Funk v. United States, decided December 11, 1933, case N« . . “ ae al 
394, reversing Funk v. United States, 66 Fed. (2d) 70, estab as existed up to - tember, 1928, allow ng 
lishes that a wife may testify and makes suggested statutory a ee we than one hundred m: 

“ie gi 7 - - permission of the cour upon proper appli 
permission unnecessary 
_ Shorten time for removal and for answer in United States The only provisions made for summary 
Court cases removed cases of default. In equity cases Equity | 

The abolition of the filing « itation upon appeal, as the vide for decree pro confesso and Rule XI 
appellee would be sufficiently notified the petition of appeal United States District Court. S. D. of ¢ 
now required. for judgments where the adverse party 1s 
w other pleading. It is suggested that 


Suggestions Presented and Passed for Future Procedure found in Rule 113 of the Ru 
‘ . rocedure found in Rule 113 of the Rules 
Consideration adopted as this rule permits a plaintiff to obt 
ment if by affidavit he can establish that tl 
were made. as follow bona fide defense, and the court, upon heari 
ti ; - the defendant has no bona fide defense. Ii 
nor disapproved, r future considera taken as on cross-examination, interroga 
tion: necessary. It seems that a much simpler 
English, should be adopted. As we under 
require the plaintiff to lodge within a certa 
of the witnesses he expected to produ 
expected to prove by those witnesses, t 
expected to be introduced in evidence 
certain time would have to admit or det 
and to show what witnesses he would have 


. , 1 , and what documents he would expect to 
the appointment of the crier and th nger from the Judge — vo © ete P 
: person would have a certain time thereat 


to the Marshal. If economy were t effected it may be : ; 
: the additional evic > Witnesses wou 
that there would not need I a crier and a messenger th . nied pnd 
h ntraverted : zations. 
However, whether two or one it is very clear that the judge - Ceaser oe 
ought to have the power t point own messenger 


shown, be re-enacted. 


In addition to the foregoing, other suggestions 


*h were neither a yproved 


; 


The District Courts up until the time the economy bills 
enacted by the last Congress went fect have always had 
a bailiff, a crier and a messenger, of wl the last two have 
been appointed by the District Judge ty the provisions of 
the economy acts the | 


ce 


last two were abolished but the Marshal 
was authorized to appoint three bailif In other words, the 
bill did not effect any economy at all but merely transferred 


The court should not lose power to all 


" +7 . nN omar le ’ 
Some procedure ought 1 ; ot » exlainel cases o ms after the term has —— unless a 
. ma , ' , m continuing jurisdiction for that purpose 
that when appeals are taken 1 ii he assignments of error Of cont : ~— gen oer 
: ' ' , Company, et al., vs. United States, 64 led 

possess little or no merit the nda! uld not be able to be ( ( ss Ca ; 4 ' 7 1 r l 

> ‘ : ‘ a. 4 and second par. syl. 
out on bail, during the long pe ipses until the deter . . I : 
mination of the appeal 


Ouery, whether a somewhat larger d 
as in England to part of attorneys’ fees, might 
ind whether the allowance of an attorney's fe 
the court should not be a part of the recover 


cases, since, under existing law, one whos« 


Under a practice establ 11 lone since the Judges in 
sentencing convicted offender required to sentence them 
to the Attorney General | ttorney General in turn dele 
gates the matter to the Marshal. The result of it all is that 
a lot of work done the Ju 1 us to the sentencing is 
largely without eff in actu id istration. ' 


against his will is not fully compensated 
That a former officer of a defendant cor 
; € appointed a receiver in equity withou 
In naturalization « the urt is required to designate some disinterested person as co-receiver, 
certain representatives h designation is made from the discretion, unusual circumstances make th« 
personnel of the naturalization office. The result of this is that disinterested party as co-receiver undesiral 
the Court is made responsible for the actions of a representative That counsel for the receiver sho 
who is net a representative of th ourt but a part of another after order of court and upon appropriat 
organization. If any tt ) uld ever arise over the admin- receiver. 
istration of the naturalization |: he Court will thus be held That allowances to receivers and th 
responsible. This condition ous » be changed made by the judge who is conducting the 
_., Further simplification arise nal steps on appeal to nly after such notice to the parties 
filing of written notice of appe bond followed by petition = jyay prescribe and upon proof by affidavit 


on appeal, etc., with 


Th 
elimination of any reference to court terms of the character and extent of the serv 
Where cross appeals are involved, that one case only be That so far as lawfully possible 
docketed. il Code ancillary rece iverships be abolished 

Where cases are consolidated for trial, upon appeal it may [hat except where prevented by stat 
be clear that the consolids action i le case only resident in any district be refused the rig 

Approval, in principl f changes in criminal appellate some of the Federal Courts of secur 
procedure after verdict avoid undue delay in entorcement general creditors not residents in that di 

The time for appeal “ou f Appeals might also be cut claims agai assets of the defendar 
to two months instead of three located in that district 

In equity cases, Equity ile 50 provides that the stenogra That an equity rece iver appointed " 
pher’s fee shall be fixed by th irt and taxed as costs. In given the absolute power to sue in any other 


} 
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required to file at least within 
the report of receipts and dis- 
ilar report the end of each 
such report to contain 
ver considers pertinent 
have filed their claims 


Ss at 


he 
ceivershiy 


lifying the procedure 

Court of Appeals, par- 
where emergency relief 
provided that such an appeal 
ling written notice of appeal 
1 cases to transmit such 
ed by praecipe to the Cir- 
heir consideration on the hearing 
y relief, the papers to be returned 
ord thereafter made up 


suct 


ignat 


pre i] re 

petit juries. Nore 
inasmuch as 
juries in some of 


local question, 
ided on 


1 c _ 
thods oT Bat 


Opposition to any change in jurisdiction based on diverse 
citizenship. 

Opposition to any change as to right of trial judge to 
comment on evidence. 

The members of the committees appointed for 
the various Federal districts by the Presidents of 
the State Bar Associations are as follows: Kentucky 
—Eastern District: Shelly D. Rouse, O. M. 
Rogers, Aubrey Harbour. Western District—Hon. 
John C. Doolan, William Marshall Bullitt, Thomas 
M. Sandridge. Michigan (two districts)—Thomas 
G. Long, Jerome Weadcock, Carl V. Essery. Ohio 
(two districts)—Luther Day, James M. Hengst, 
Thomas M. Kirby, Murray M. Seasongood, George 
D. Welles, Province M, Pogue. Tennessee (three 
districts)—-Judge James J. Lynch, W. T. Kennerly, 
F. M. Carmack Murchison, Fred Parvin, 
W. E. Norvell, Fitzgerald Hall, A. G. Riley and 
3en Goodman. 


Bass, 


Examination in Most States Are Completely Out of Joint 


ining in the Better Law Schools—The Law Student of Today is Sub- 


self to the 


Intellectual Discipline That Gives Him Power and the 
of Former Days No Longer Receives the Emphasis it Once Did— 


This Power Seldom, If Ever, Tested by Examination — Imperative 
Need of Readjustment, ete. 


peri 


CsA 


minations, al 
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vithin recent 
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By Leon GREEN 
ol and Professor of Law at Northwestern University 


ous maladjustment of legal edu- 
ission to the bar. The more 
| training the greater the 
examinations. Ever 
var examinations I have 
and penalties inflicted by them 
ined law school students. The 
of little moment so long as bar 
ted everyone to pass without any 
enience. But now that the num- 
admitted, as well as the intel- 
fessional qualities of those 

is of professional 
of training and ad- 
and more serious. 
1! carries a table 
full statistics on the 1933 bar ex- 
ccording to these figures 49.7 per 
failed. I do not know how 
ipplicants failed, nor how many 
plicants admitted. Doubt- 
some of the states in which great 
xamination 1 dis | been made 
irs were more successful in their 
tes where no such im- 


| ™ 
e in lega 
| 


by 


tbout } 


¢ 
it 


pal 


g -cognized 
iladjustment 
more 


(oct yber, 


ming 
Il +S 


>? 
ISS, 
rdi 
were 


th 


nec as 


» is readily understand- 


constantly take notice of 


changes in the problems with which lawyers deal, 
of changes in types and methods of litigation, of 
the great emphasis put upon administration and 
administrative problems within recent years, and 
the consequent change in concepts, formulas, rules, 
and other technics of governmental agencies, and 
particularly of lawyers. Teaching methods are 
developed in keeping with these changes. Compare 
the content of the leading law reviews of the last 
two or three years with the content of the same 
journals ten and fifteen years ago. They reflect 
vividly, though only indirectly, the changes which 
have taken place in teaching materials, and some- 
what the change in point of teaching emphasis. In 
other words, the law student is trained by improved 
methods, frequently individualized to a high degree, 
and by the study of the materials with which he 
will deal when he becomes a lawyer. 

What does he meet at the bar examination? 

What I say here is with the utmost respect for 
the estimable gentlemen and able lawyers who so 
painstakingly and honestly conduct bar examina 
tions. Any improvement in results from a change 
in personnel would be wholly fortuitous. It is even 
probable that a change in personnel would make 
bad matters worse. It is not with the personnel 
of examining boards that I find fault. It is with 
their methods. 

Bar examination boards are normally composed 
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of lawyers fifteen to forty years out of school. It is 
nothing to their discredit that they are not 
acquainted with present-day teaching methods or 
law school curricula. Their business is neither 
teaching nor the development of teaching materials. 
The greatest advances in legal education have 
taken place since they were in law school. They 
have given legal education no great amount of their 
thought. For examination purposes they continue 
in large part to consider important the subjects and 
problems they dealt with as students. Where they 
have not covered adequately the general field of law 
on their own account, them resort to 
quizzer books made up of questions assembled from 
the four winds of other bar examinations—ques 
tions of ancient vintage and rare flavor. In some 
instances they resort to questions of law school 
examinations. There is no assurance that the pur 
port of questions prepared by others is always ap 
preciated. Law school teachers know how difficult 
it is to take the questions of other instructors, or 
even their own questions of former years, and 
adjust them for use in current examinations. Nor 
is there any assurance that the examiners’ grading 
basis is the same as that of the author of the ques 
tions they adopt. Examiners usually desire short, 
swift, definite answers, while the question may call 
for a lengthy as well as the nicest sort of discussion 
To a particular question there may be a number 
of answers, or no decisive answer at all. At least 
the student taught under present-day methods may 
see in the question many things that the students 
of former years were never expected to see. The 
questions also may be taken from recent cases of 
the appellate court of the particular jurisdiction 
Able lawyers and judges may have differed widely 
in the proper solution of such cases. The final 
decisions are sometimes turned by distinctions no 
wider than a hair’s breadth. The examiner naturally 
expects the court’s answer, and that in short order. 
Legal reasoning is, of course, given due weight, but 
legal reasoning is a matter solely of lawyer's language 
and itself is in constant process of change. Prob- 
ably no one is so well aware of such changes as the 
law teacher, and certainly the law school trained 
bar applicant is more aware of such changes in 
legal reasoning than are the examiners. Examiners 
also sometimes prescribe and base examinations 
upon text books long ago laid aside, and on sub 
jects which at present have little relative impor- 
tance either in law school curricula or in actual 
practice. And of still more importance, they ignore 
many of the more important recent developments. 

Bar examiners are for most part not competent 
to give examinations that reach the hearts of the 
various subjects which are prescribed as a basis of 
examination. This could be well of law 
teachers who should give examinations outside 
their particular fields. It is no disgrace that a 
lawyer in general practice is not qualified to ex- 
amine candidates over the whole field of the law. 
It is merely a fact. The statement may be verified 
by anyone who is acquainted with the content of 
courses like Contracts, Torts, Constitutional Law, 
etc., by examining the questions given on bar exam 
inations. Thus, not being competent to strike at 
the heart of things, or perhaps fearful that the 
applicants could not measure up to such a test, the 
examiners sometimes content themselves with what 


some of 


said as 
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may be called the legal catechism, the Moth: 
Goose Rhymes and Aesop Fables of the law,—n 
that these things are to be despised, but that ther 
are more important materials for purposes of le 
training. The examination is for most part 
beneath the intellectual level of a well trained la 
student, and since he has been taught to analy: 
evaluate, and articulate really difficult and serio 
problems, he finds his training is in no way test 
by the examination. Bar examiners frequent! 
pride themselves on the fact that they give “pra 
tical,” as opposed to “theoretical,” examinations 

a matter of fact, many of their questions are in 

realm of metaphysics—the metaphysics of da 
gone by. They in no manner test the fundament 
theory and practical training afforded by prese: 
day law school curricula. 

The law student of today is subjecting: him 
to the sort of intellectual discipline which gives hi 
power. The learning of former days no longer 
ceives the emphasis which it once received. Gra 
perhaps, is sacrificed for strength. The idea 
sometimes expressed by saying that formerly s 
dents relied largely upon memory, while now th« 
are taught to think. This is not an accurate stat 
ment, for training a student how to handle a leg 
problem requires both memory and power to thir 
They are not opposed. The difference is more b¢ 
tween an acquaintance with what may be call 
abstract formulas on the one hand, and how to de 
with a situation intelligently, on the other han 
If a student knows how to deal with a situati 
intelligently, he more frequently knows why | 
makes a choice between one method and anothe: 
This sort of power on the part of the student 
seldom, if ever, tested by bar examination. Ba 
examiners as a rule do not know how to test 
It is a very difficult thing to do, and I doubt that 
it can be done successfully except through day t 
day contacts and discussions. It can not be dor 
by questions that allow only ten to fifteen minutes 
for consideration. In large part at least, the well 
trained law student, when he faces a bar examina 
tion, finds that his training has been on one level 
and his examination is upon another. This is the 
verdict of excellent law students who have take 
bar examinations successfully. 

The result is that the mediocre student wh 
studies diligently the quizzer books, the older and 
more didactic texts, and especially who takes the 
cram courses of the “experts” in the examiners 
methods and psychology in anticipation of the bat 
examination itself, has about an equal chance of 
passing a bar examination as does the abler student 
who seeks industriously and honestly to prepar: 
himself as a lawyer rather than merely t 
bar examination. A system that does not discrim 
inate rather accurately between these two types 
students condemns itself more decisively than any 
thing that can be said about it. The proprietary 
school and cram course are built and sustained upon 
this failure of bar examinations to discriminate b« 
tween well trained and poorly trained students 
upon their success in getting applicants “by the 
bar.” I do not know any other charge that should 
be so embarrassing for the bar examiners 
know any other fact that so vividly) 
weakness of bar examinations. 

In addition, frequently bar examiners, to insuré 
themselves against any accusation of prejudice or 
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ritism, and also doubtless as a means of absorb- 

r the shock to the reactions of those who fail in 
examinations, grade the examination books by 
mber, so that the applicant’s name is not known. 
would be splendid if the examination paper 


any great significance itself, or if there were 
t other factors in the admission problem of more 


nificance. he bar examination is largely 
it or miss method, subject to any one or more of 
influences suggested above, the reading of a 
per by number deprives the examiner of the most 
nificant things he ought to know in passing on 
eligibility of a candidate for admission to prac- 
e law. While blind grading may relieve the ex- 
iner of many importunities and some criticism, 
could be obviated much more successfully by 
st a little courage. To say the least, it is a 
dge” and has no place in such a dignified pro- 
ling as admission to the bar. To make the 
swers to a group of unrelated hodge-podge ques- 
ns given under the stress of a mass bar examina- 
n, and graded without any other information 
out the candidate except what the answers them- 
lves reflect, the basis of discrimination between 
» candidates ) are qualified to be admitted and 
se who are not, is contradictory to every prin- 
le of legal training fostered by the better law 
hools. Even in law schools where the teacher 
es the grading the subject matter he himself 
taught, this system of grading is indefensible, 
nd if adhered to strictly results in the grossest sort 
f injustices. 
This further sh 
re correct in thinking 


ince 


uld be said. While the examiners 
that the number of admis- 
ns to the bar should be curtailed on account of 
ercrowding, this is only true as to the general 
pe of lawyer of the past twenty or thirty years. 
Strange as it may seem, their examinations tend to 
eep out everyone except this type which the bar 
» longer needs. The student who has extended 
s training into the expanding fields of administra- 
ve law, taxati the numerous legislative prob- 
ms of the last twenty years, security transactions, 
porate finance, court organization and adminis- 
tration, the higher levels of criminal law adminis- 
ration, the administration of insolvent estates, and 
ther such important subjects, finds that bar exam- 
nations afford no testing of his capacity in such 
ibjects, but that his training in these fields, if 
nything, counts against him in affecting his atti- 
ide toward the questions which are given in the 
more orthodox subjects. The applicant for admis- 
on to the bar must pass, if at all, on subject matter 
hich represents but a small part, both in extent 
nd importance, of what the young lawyer of today 
lust meet when he enters the profession. Every 
ean of a law school knows just how great the de- 
and is for men who are trained to deal with 
the problems that are now current, and he also 
nows just how little demand there is for the young 
lawyer who has devoted himself purely to bar ex- 
mination subjects. Thus do the bar examiners 
efeat their own efforts at preventing overcrowding 
{ the profession, and at the same time paralyze 
the efforts of those schools which are attempting 
o fit young lawyers to serve the present day needs 
f their profession and communities. 
If admission to the bar is worthy of professional 
ttention at all, it is worthy of its best efforts. The 
resent bar examination is a development of the 


committee appointed by the local court to examine 
a candidate for admission to the bar. The bar ex- 
amination is designed to deal with large numbers 
of candidates. It ignores what was most important 
to the court committee appointed to consider the 
single candidate, namely, (1) the personality of the 
candidate, (2) his general moral background, 
(3) his general educational qualifications, and 
(4) his legal training—each more important within 
itself than the catechismic knowledge which the 
present bar examination most effectively tests. 
Combined, they are overwhelmingly important, and 
yet they are almost entirely missing from all meth- 
ods of admission except those found in some half 
dozen or more states. All of these things are so 
closely related that they can not be successfully 
parceled out to separate boards or committees. 
A board of admissions should have the power to 
consider all of them, and when all of them are con- 
sidered, the legal catechism will take its relatively 
unimportant place. While it can be understood 
how the present situation developed, it is hard to 
understand how the profession continues to trifle 
with a really vital professional problem, one espe- 
cially which permits more undermining influences 
to operate upon the profession than can be found 
in any other source. 

But whatever disagreement there may be as 
to these charges, opinion is practically unanimous 
that bar examinations are hopelessly futile. All the 
elaborate and costly machinery worked out in 
states where bar examinations are considered best, 
confirm two things: (1) That the graduates of 
good schools can pass such examinations; (2) that 
applicants from any other sort of school, or no 
school at all, can also pass such examinations. The 
persistency of the candidate has been the determin- 
ing factor of his admission, and not his qualifications 
to practice law. See the report of the California 
Survey Committee (1933) p. 143 for statement to 
same effect. I quote the words of an authority who, 
probably knows more about bar examinations than 
any other man in the country: 

“As a matter of fact, the actual situation is that the bar 
examinations exercise very little influence in most places on 
admissions to the bar. They merely weed out those who don’t 
have persistence enough to continue to try.” 

I would go one step further: Bar examinations 
are a relic of the period of weak professional organi- 
zation. They keep the profession submerged with 
poorly trained lawyers. They block professional 
development. 

I have elsewhere suggested a way out’ which 
will protect the profession more adequately, be fair 
to the good student who has industriously and 
honestly prepared himself for professional duties, 
and at the same time relieve the bar examiners of 
the unintelligent and hectic drudgery to which they 
are subjected by mass examinations. 

Briefly, the suggestion is that a Board of Bar 
Admissions be set up to take the place of bar 
examiners, the functions of which Board would be 
extensive, but largely administrative. The person- 
nel of the Board should be made up of the best 
practitioners, trial judges, and law teachers. It 
should be subject to the supervision of the Supreme 
Court. It should have a full time secretary of learn- 
ing and ability equal to that of the best practitioner 
and law teacher. The secretary should know as 
much about legal education and the law schools of 


1. 1 Bar Examiner 213 (1932). 
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the country as do the best law school administra- 
tors. He should have an office and sufficient clerical 
staff. In addition there should be a junior, or pro- 
bationary bar. This, in brief, the structural 
machinery. 

Admission to the bar should be a day by day, 
year ‘round leisurely process. Each application 
should be given individualized consideration. The 
admission of a lawyer is equally important as the 
trial of a case. An application for admission could 
be made at any time after certain general require- 
ments had been met, as, for example, the completion 
a law Full transcripts of the 
applicant’s college and law school records should 
be presented. In addition, requirements as to moral 
character would have to be met. A personal con- 
ference with or hearing before t secretary would 
follow. If the showing made by the applicant satis 
fied the secretary he might well approve the appli 
cant for admission to the junior bar without any 
thing further. But if the secretary thought best he 
could require an examination in full or on any par 
ticular subject or subjects as to which he might 
think the applicant deficient. He might even re 
quire further study in certain subjects. Doubtful 
cases would be considered by the entire Board. 

General supervision of all law schools in a state 
might well be given such a Board with powers of 
visitation in its secretary or other members. The 
Joard might well require registration with it at the 
time a student began his legal training. It might 
also examine a school’s roster of admissions. The 
burden of examinations might be placed upon the 
schools themselves, and it is only in the schools 
that examinations have even a passing measure of 
being successfully employed 

Such a plan would quickly result in the com 
plete elimination of proprietary law schools. Cram 
courses would be a thing of the past. In large cen- 
ters where night schools are desirable the Board 
could arrange with the universities of the com 
munity to maintain adequate schools under desirable 
auspices. The universities owe this service to their 
communities. 

Ultimate admission would be based upon the 
record of the applicant made during his probation 
ary period. The record of each applicant would be 
built up year by year and be as available as are the 
papers in a litigated case. Again, each candidate 
would be passed upon individually, and in doubtful 
cases the whole Board would function. In most of 
the states the fees of applicants would pay the 
operating expenses of the Board. Where deficient, 
the bar association should provide the difference 
Without repeating here the numerous advantages 
which might be developed, it is enough to say that 
under such a proposal professional training and 
admission would be brought the same au- 
thority. This step is a prerequisite to any satisfac 
tory permanent method 

In brief, present-day methods of bar examina 
tion in most of our are completely out of 
joint with present-day legal training in the better 
law schools. That more good students do not fail 
in bar examinations is due to the fact that they 
able to cope successfully with almost any sort of 
dificult situation, and the fact that their 
qualifications are being either adequately or fairly 
tested hod nination as now gen 
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Corrections by Court Reporters 


James R. Wick in “The S|! 
porter,” Jan. 1934) 


(From article by 
As applied to court reporting, the 
ing” in my opinion a misnomer 
court reporter does not edit. He corrects, 
does not, or should not, permit the 
an attorney using such expressions 
“don’t” when he should have said “doesn’t,” 
so forth; although some court reporters whom wi 
know insist that even such expressions should not 
be changed, but that the appellate cou 
given a true and exact word picture 
it actually took place 
sists, for that reason, upon putting 
such expressions as “uh-huh” and 
ing changes in or expressi 
comes, as the old lady said when 
cow, a matter of taste, largely d 
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THE PROBLEM OF THE NIGHT LAW SCHOOL 


undamental Divergencies in Functions of Night and Day Law Schools Which Should 
Be Recognized—Determinants of Peculiar Function of the Former and Special Tasks 
Which They Can Perform Effectively—American Bar Association Standards 
Should Be Such That They Can Apply with Equal Fairness and upon an Equal 
Showing of Merit to Both Types of Schools 


By OrvILL C. SNYDER 
College of Law, Franklin University, Columbus, O. 


HE probk the night law school is the most ture of practical experience and specialized study may 
important in legal education today. The truth of later be reared, all law schools are alike. 
a study of the pro- he two types of school diverge in that the student 
Legal Education for the body of the night school averages older. They diverge 
as to character of faculty, the viewpoint of the prac 
ticing attorney and judge predominating in the night 
school as the viewpoint of the legal scholar predominates 
in the day school. Elsewhere in his Grand Rapids ad 
dress, Dean Pound says: “A good education in the 
politically and economically unified America of today 
must be national. But its national character involves 
a judicious compromise between the national and the 
local.” Although there are day schools having local 
: student bodies, their instruction usually follows the 
s lag does not lie at its content,and method of the large national schools. In 
| has been conceived asa the old problem of education involving what to leave 
y school with catholic dis- 64, what to put in, and what to stress, in subject mat- 
imental divergencies of the two ter the day school will stress the national and the night 
As long as this primary error persists, CON- choo] will stress the local aspect. 
emnation inevitably results on the one hand and mis- . - 
onceived objectives on the other. If we recognize The Day School’s Unique Work 
fundamental divergences, there is no conflict ; each type There is also a divergence arising from attitude 
an develop wit ual fullness in its own field, for of mind and direction of interest on the part of the 
equality of merit does not mean identity of content or faculty. The day school performs its unique function 
method. in the accumulation, organization, and critique of the 
Wherein are t divergencies? Let us find our materials of the law, working these materials into a 
way to an answer by first noting wherein the two types truly scientific literature of the law, and in preparing 
are the same. men for leadership in these phases of improvement. 
\ good leg lucation has been divided into three These interests color the instruction in the common 
parts: general education; professional law study; and basic subjects, emphasizing comparative and historical 
practical experienc: \ll schools are alike in needing considerations. 
; sound basis in genera education and - being under Some Special Tasks for the Night School 
the necessity f providing professional instruction ‘ 
which meshes smoothly with the acquisition of practical The determinants of the night school’s peculiar 
experience. All schools are alike in that their pro- functions are student body, faculty, and time. What 
fessional instruction in law ersonnel, methods, ma- are the functions? Let us first remove some prevalent 
terials, and honesty of purposes—must provide an ade- misapprehensions. 
juate preparation for their students’ later responsibil- “Poor boy” with its explosive emotional connota- 
tien Dean Pound is address last August at Grand tions. The night law school does more effectively serve 
Rapids (whicl in condensed form in the No- the poor boy, but that is only a part of the section of 
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1933, issue of th B. A. Journal) analyzes the public which it serves. In my article, “The Func 
the content of professional law study as follows: “(1) tion of the Night Law School,” in the American Lax 
[he formal outline of the legal order and especially the School Review for May, 1933, I mention six groups 
theory of values and theories of the end of social con- from which the student body of the night law school is 
trol and of the legal order as a specialized form thereof. derived. Only one of these groupings is marked by 
2) The organization and content of the authoritative decisive financial handicaps. Many students who can 
materials of judicial decision and administrative de- attend a night school only trace this necessity to reasons 
termination, especially the technique of developing and other than money. Looking only to mental and moral 
applying thet 3) The received ideal of the judicial qualifications, the night law school is tapping sources 
process and of the administrative process and the per- of the highest type of material for making good law- 
sistent cause r factors in their failure to come upin — yers; it alone is reaching, or can reach, these sources of 
whole or in part to the requirements of that ideal.” In supply; and it is bringing from these sources of supply 
his | instruction, upon which the struc- a very substantial number of applicants of the best 
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type. This view does not pass over, nor does it mini- 
mize, social and political considerations. The social 
and political effects of the encouragement or discour- 
agement of the ambitious arise in fewer cases where 
financial handicaps exist than in cases where, for other 
causes, the students cannot attend day schools. 

Inferiority of general education. There is no ne- 
cessity for this now. With adoption of the two-year 
college rule, the general education of all student bodies 
will improve; and the good night school need not fear 
the strain of this rule. We have had enough experi- 
ence in Ohio to know this and can depart in a large 
measure from the conclusions of former surveys based 
upon facts no longer existing. Student bodies of night 
schools average older and these more mature students 
do have an advantage, over students who have never 
done anything but go to school, in swift comprehension 
of the background of human nature and in discipline 
and concentration of interest. The person who has 
earned his living for four or five years does not possess 
the equivalent, in any but the very rarest case, of high 
school and college training; but there is indisputably 
an advantage when the student has both. 

Quality of Instruction. It was once doubted 
“whether a part-time school can give the education 
which is an efficient education for the Bar.” There 
even was the belief that the night school was by its very 
nature debarred from utilizing the best methods of in 
struction. Can this question not now definitely be laid 
to rest with the following language from the Horack 
and Shafroth report: “They demonstrated clearly 
that the case method can be very effectively ,used in 
evening school instruction. . This simply furnishes 
additional confirmation of the fact that it is filling a 
very useful place in the community by giving a good 
grade of legal education to that ambitious type of 
student who wants to study law in the evening while 
earning his living.” 

Time. This factor may constitute a great handi 
cap; but it can be made to yield excellent dividends. 
With plenty of time, and more, one is inclined to de- 
velop dawdling habits. The faculty and the student 
body of a night law school must exercise the utmost 
economy of time and energy, sift their materials, and 
adapt their methods to the consideration of the most 
important features; the work must be done with more 
than average efficiency in order that it may be done on 
a high plane at all. The incidental training in mar- 
shalling time and energy is no contemptible benefit to 
the student. 

It has been argued that the night law school’s sole 
excuse for existence is to subserve political and social 
necessities. Has it not also “significance from the 
viewpoint of scientific legal instruction”? We need 
leaders and reformers, original thinkers, in the law, and 
we also need technicians; but both types of schools 
produce the technicians. And who would be so ab- 
surdly dogmatic as to say who or what has a monopoly 
on “the divine spark”? The erroneous and misin- 
formed assignment of the night school to inevitable 
disrepute in a scientific and educational sense has taken 
away the incentive of pride and a consciousness of des- 
tiny. Equally there has been a misguided acceptance 
of the stigma; under the guise of giving the “poor 
boy” a chance some have been willing to insure forever 
his humiliation. 

Let us now look at some special tasks for the night 
school : 

One. 
research to the night 


To assimilate the results of the day school’s 
school’s peculiarly different in- 
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structional needs, and to devise its own modificatio: 
in methods of instruction adapted to its own needs. 

Two. To develop a philosophy of the night 
school’s function and to spread that philosophy. 
this end, I suggest a national association of night 
school deans. 

Three. To bring to the “new jurisprudence” th 
critique of practical experience and thereby prevent 
short-sighted legal scholarship. The day school must 
supply the encyclopaedic scholarship; but the nig 
school can help to supply the “tough-minded” attitu 
and the materials of which the repository is the law 
yers themselves. Shall we disregard the detail of i 
formation, the emotional balance, the rugged ethics, a1 
workable philosophy of high-minded practitioners? | 
instead of aping the day school, the night school wi 
lift up its head, and especially if a mistaken assumptio: 
of which all are guilty be cast aside, the source of a 
invaluable contribution to the development of a scie: 
tific literature of the law can be made articulate. 

Four. To produce some of that minority of orig 
inal thinkers. The scholars have hailed with loud « 
thusiasm or emphatic condemnation each new id 
from Langdell forward. Perhaps, a little balan 
wouldn’t be unfruitful. There ought to be some 
formers whose zeal is tempered, even from the fit 
day in law school, with the cautious courage of thes 
whose ideals still live after the scars of battle. W1 
can tie the lawyer’s learning to the layman’s needs 
Aren't there different kinds of leaders? 

Five. To disseminate a knowledge of the | 
building up that constructive public opinion of wl 
Mr. Shafroth writes. Many students study law f 
business and cultural purposes. What folly 
prompt the belief that their instruction might be o1 
an inferior plane is hard to imagine. Here is an op 
portunity for more than a narrowly vocational outlook 


Let’s Do Something About It 


It is happy and fortunate that we now have th 
Horack and Shafroth report in the California Surve 
as a solid basis in fact upon which to proceed. We 
have heard enough about the bad night school; let us 
have a program conceived in terms of the good night 
school as represented in this report. Way back in 1928, 
William Draper Lewis uttered the following words at 
Seattle: “The night law school, operated with th 
sole desire of giving opportunity to law students, shall 
and will have any assistance we may be able to give.’ 
What is needed is help, thought patterns taken fron 
the good night law school, and a graduated progran 
of advancement. It cannot be denied that the thinking 
underlying the movement to advance standards has 
been in the thought patterns of the day men 
These men should be the first to recognize that work 
able ideas for advancement among night schools must 
come from men who are experienced in that field. The 
Council ought to be a common agency and the night 
school ought to have enough representation on it t 
insure this sine qua non. 

Let us look at the A. B. A. standards. Upon this 
scene have, in the past, ranged themselves the champions 
of the embattled ambitious. They have not helped the 
cause of legal education much. We can dispense with 
vague general attacks, personal abuse, and miscellaneous 
viewing with alarm. The ideals of democracy are rec- 
ognized, by words at least, in the present standards; 
let us vitalize those words. More becoming modesty, 
on the other hand, and an active manifestation of a 
helpful attitude, which many do have, will be a great 
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reason for the suggestion. 


Library 

Standard (lc) provides for an adequate library 
\ll that is said here relates to the 7500-volume require- 
nent; the resolution and all else of the rulings are of 
self-evident merit and need no discussion. 

The 7500-volume requirement is not unreasonable 
und I do not urge that it be changed. I suggest (and 
I have already filed with The Supreme Court of Ohio 
a memorandum urging this) that, as a part of the Co- 
dination Plan, there be appointed in each state two 
nspectors, one from a day school and one from a 
night school [Inspectors so selected will not be open 
to charges of partiality and of lack of understanding. ) 
Inspection can determine whether any school has a 
library reasonably adequate for its instructional needs. 
(This does not mean 1000 volumes: but it may mean, 


in a proper case, less than 7500 volumes. See Miss 
Moylan’s article in the June, 1933, BAR EXAMINER 
Libraries not controlled fully by the school can be con- 
sidered only as supplementary adjuncts.) Reasonable 
adequacy turns not only upon number of volumes but 
upon their selection, shelving, etc., and more still upon 
their actual use in an organized instructional plan. 
Upon the inspectors’ report, a library reasonably ade- 
quate can be approved conditionally, allowing a reason- 
able time for the library to be built up to 7500 volumes. 

This procedure erects no discouraging hurdle at 
the outset; it shows an attitude of helpfulness; it re- 
moves distrust and suspicion that there is a desire 
merely to create obstacles; nor is it unreasonable when 
we recall that the Association of American Law Schools 
did not have a 7500-volume requirement for twenty- 
seven years after its organization and that twenty-four 
years elapsed before the articles of the Association 
required 5,000 volumes. The proposal is for a gradu- 
ated program such as the older schools themselves 
have, in fact, worked their way through. What can 
be wrong with the American Bar Association putting 
its strong hand behind the law school that desires to 
improve and helping it, over a reasonable length of 
time, in a series of steps, to advance? These schools 
will gain the support of the Association ; the Association 
will gain the support of the schools; schools not desir 
ing to improve will be segregated; and from all these 
things the public and the profession will be benefitted. 
| advocate rulings by the Council to put a campaign 
of step-by-step accomplishment into operation. 


Faculty 


Standard (1d) relates to faculty. My remarks are 
addressed to the word “three” in the Council’s ruling. 
Interpretation of the words “a sufficient number” ought 
to advance the purpose of the resolution, which is “to 
ensure actual personal acquaintance and influence with 
the whole student body.” What is the purpose of the 
designation of “three”? Is it to create jobs? Is it to 
create obstacles and to insure that there will be con- 
tention instead of common action? Is the legal mind 
here trying to solve a hard problem with the indol- 
ence of a rule of thumb? Let us hope not. 

Let us look at “actual personal acquaintance and 
influence” in relation to administration of the school 
and supervision of instruction, and in relation to class- 
room instruction. In administration, this seems neces- 
sarily to involve a school head, competent, legally 
trained, having real authority, and devoting his full 
time to the formulation of instructional policies and a 
co-ordinated program of instruction, and adequately 
supervising their being carried into operation. Would 
it be a subterfuge to say that this administrative head, 
in some cases, supplies personnel meeting the “entire 
time” provision ? 

Size of student body and size of classes have a 
direct bearing on “actual personal acquaintance.” Take 
a school with approximately one hundred students and 
twelve active instructors, each student meeting face-to- 
face, in classes averaging less than thirty, each of three 
instructors for three hours each week. Consider that, 
while the articles of the Association of American Law 
Schools require a minimum of 1,080 hours of classroom 
instruction, this school requires 1,296 hours. Isn't 
there about as much personal acquaintance here as in 
the large national schools? Many night law schools are 
relatively small when compared with many of the better 
day schools. Why not recognize this fact ? 

To assist the full-time dean, the faculty can meet 
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regularly to discuss and solve common problems and 
to make recommendations, still further articulating the 
program and strengthening supervision of instruction. 
In the small school, individual students can be consid- 
ered in faculty meetings, members of the faculty having 
personal knowledge of each student under considera 
tion. Organized faculty supervision, working with a 
maximum of “actual personal acquaintance and influ 
ence,” is an accomplished fact in some part-time 
schools. 

Having indicated 
towards fulfilling the purpose of the 
olution by the full-time dean and the part-time instruc 
tors, what further problems exist? I have, in my ar- 
ticle, “The Function of the Night Law School,” in 
dicated the strength of the part-time teacher, and need 
not here repeat more than that it is perfectly well known 
that he is often an excellent teacher. Notwithstanding 
the very effective work of the part-time man, the prac 
ticing lawyer does not, usually, do more than get his 
particular subject weil in hand. There are further 
problems of co-ordinating the course of study. I sus- 
pect that co-ordination and integration are not auto 
matically solved in any school; but, still, the head of a 
night school recognizes peculiar problems in working 
through part-time men only. The part-time teacher 
also faces limitations in experimentation and develop- 
ment of new projects and processes, although he can, 
and does, keep up with the times remarkably well. 

What is the solution of these remaining actually 
existing problems? More can be done. Ought this 
to be, in every case, the employment of two more full 
time instructors? Would such a solution really im 
prove instruction? We must remember that the school 
with a full-time dean and several part-time instructors 
is not open to the perils of the “one man school.” The 
essential divergence in character of the two types of 
schools must lie, here as well as elsewhere, at the basis 
of our thinking. 

To put on full-time men, we would have to get 
either inexperienced law graduates or men experienced 
in a day school, since the good part-time men will very 
rarely give up their practice day school men 
would have to be broken into the technique of teaching 
in a night school; and with what results is a question 
The night school, being nearer to the practicing profes 
sion, will do better to take men from the field of prac 
titioners, selecting those with scholarly inclinations, 
and let them develop their instructional technique in the 
milieu in which they are to apply it. These practitioners 
will have part of their time occupied by outside activi 
ties, whereas full-time men would have a great deal of 
time for which they would have to find occupation 
What would they do with this time? Would they not 
incline towards the research activity of the day school 
type? Would this develop the night law school in the 
right direction, and would it not likely be abortive in 
the other direction? 

The full-time instructor, at 
school, does not seem to be thi 
would merely create new problems both for the school 
and for himself. In view of the need of additional co- 
ordination and experimental activities, a practitioner 
can be developed, in the night law school technique, 
into a part-time secretary to the faculty, thereby re 
lieving the dean of routine matters of administration 
and supervision of ordinary instruction and freeing 
the dean for the larger matters of instructional super- 
vision and improvement. The secretary need not spend 
his whole time at the school, for the reason that the 


what can be accomplished 


\ssociation’s res 


T hese 


least for the smaller 
immediate solution: he 


student body and the teaching members of the facul 
are not there during the daytime; he can devote aly 
the same amount of time to administration as an 

structor devotes to teaching one subject Another part 
time 
projects, such as new courses or, 
proper development, in the night school, of 
Part-time 


assistant can be used who can take experiment 


tor instance, t] 


articles. men of this kind can be 


as need and opportunity indicate and instruction cat 


amplified accordingly. The arrangement car 
to provide for a full-time secretary with 
dean; but in such case the secretary must 
trained and the dean must be more than a “‘! 
Financial considerations are always s« 
quality of instruction; but it is 
improvement in the interest of the public 
profession through saddling any school with 
financial burdens which prevent it from improving 
lowever, the plan suggested is justified irrespective 
cost and would be advisable even if it cost m 
Whether or not some of the part-time men should 
developed into full-time men ought to abide the ru 
ning of time and of experience. The | 
avoids the jar of a sudden shift in faculty 
and insures the members being habituated in the nig 


nonsense 


an suggest 


membersh 
school technique before being made full-time 
that should later appear to be desirable 

To put these suggestions into effect 
change in the present standard on faculty either in th 
\ssociation’s resolution or in the present ruling of tl 
Council. All that is needed is an additional ruling 
the Council providing for an alternative interpretatior 
of the words “a sufficient number giving their entir 
time,’ this second interpretation providing fot 
form of compliance upon a showing of equal met 
established by inspection. 


men 


requires 


another 


Conclusion 


Phese will make the standards eve 
stronger against the enemies of improvement and mort 
workable and profitable among the friends of improve 
ment; they will remove obstacles and will hasten th 
day when the standards are actually in effect | 


I and ol 
served throughout the country. I pl for 


suggestions 


plead unde I 
standing and for that self-respect which begets mutual 
consideration ; I plead for faithful and far-sighted de 
velopment of divergence of function and for concert 
of action towards common ends. 


Trade-Marks as Dictionary Terms 
Ma 


| ». Trade 
Dec., 


1933.) 


Although the lexicographers p: 
a trade-mark by listing it in the dictior 
term, the compliment may react to the seri 
of the trade-mark owner, when, on 
petitor infringing the mark, the 
to its the fact that the mark is 
tionary has, therefore, become 
mark. Most manufacturers who 
that have become so popular with the 
regarded as semi descriptive terms have su 
ting the dictionary editors to list 
planatory note, stating that the term 
belonging to the respective owner In 
seen that the trade-mark function re: 
unimpaired, although the public may 
a generic term 

At the st 


for l 
use on 
and gener 


own word 


sucl 


iggestion of one oT its 
ciation is now undertaking to submit 
lishers of dictionaries throughout this 
either now are or : 
with a request 


a list of words that 
semi-descriptive terms, 


1 "3 ; 


subsisting trade 
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Department 


levoted to Recent Books in Law and Neighboring Fields and to Brief 


Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


ORE fi 1933. Lon- 
M don Mart another volume 
from the anonym author of A Lawyer's Note 
identified merely as a London solicitor who is a 
raduate of Etor Oxford. It is, as entitled, a note- 
ook which contains the ranging and often fragmentary 
almost two hundred 
can be said to deal 
wyers. Its interest for lawyers, 
much in the discussion of these 
the disclosure, 
formal work, of 
reactions to 


, 
mind 


oughts of an 
topics Of these 


upot 
ven at most 
rectly with law 
owever, lies 1 

the author’s point of 


ibjects as in th View 


be possible in a 


contemporary English 


ractically all pl of modern life 


ore vivid than 
lawyer's mental 


* = 


Law in By Lord Finlay. 1933. Lon- 
nm: Sir Isaac Pitman & Sons, Ltd.—There is here 
reserved an address delivered by Lord Finlay in May 
Temple Reader. If any justi- 
wert ieeded for the action of those who in 
readings Lord Finlay has furnished 
horoughly delightful theme is the 

described by the great English 

Scott, Dickens and Galsworthy. 
lord Finlay is a rming guide along a pleasant road 
» will revive happy memories ; 
it he will pique your curiosity about 


f this year ; 
cation 
1927 revived the 
His main 

law and lawyers 
ovelists especial! 

f you have tra 

f you do not k1 
he delights to be found on the 
x * 


By Fred D 
s Sons. Pp 


journey 


Pasley. 1933. New 
281.—This purports 
much publicized New York 
ractitione criminal law. It is in reality the 
story of some dozen or more cases he has defended, 
jourr se by a former tabloid reporter and 


be the biogray of 


vritten in 
padded with long 
examinations Books 
fouthpiece, | Gene 
\ ork) 


English and 


cerpts from not very clever cross- 
such as this and The Great 

Fowler, Covici-Friede, New 
emphasize one marked contrast between the 
American bars. In England, because of 
the greater prizes attainable only by barristers, the lead- 
ers of the bar onstantly engaged in trials including 
the more important criminal cases. Although the situ- 
ition is now reversed over here, it was not al- 
A Southern judge recently remarked that 
during his genet n nothing had so deteriorated, in 
| at least, as the characters of the murderers. 


Wavs SO 


us section, 
Perhaps this 
iffice pr icTicé 


as the increased lucrativeness of 
rendered the criminal bar less at- 
tractive 


gustine Birrell has revived 


interest in his books. Although Birrell, during the 
various phases of his career, was at the Bar a leading 
K. C. and in politics a cabinet minister, he will be 
longest remembered as an author. His writing ex- 
hibited a sprightly wit, an allusiveness and epigram- 
matic quality that rendered it unique and came to be 
called “birrelling.” Most of the obituary notices se- 
lect that charming volume of essays, Oluter Dicta, as 
Birrell’s best work. For lawyers, however, this does 
not compare in interest with his Life of Sir Frank 
Lockwood (Thomas Nelson & Sons, London.) Both 
K. C.’s, Birrell and Lockwood were kindred souls in 
their wit and charm. Lockwood was from first to last 
always a lawyer: the only official position he ever held 
was that of solicitor general. He was secondarily an 
artist and his sketches (The Frank Lockwood Sketch 
Book, Edward Arnold, London) dashed off in court, 
of witnesses, litigants, counsel and judges, are still 
piquant and amusing, and one of the best of them is 
of Birrell. Lockwood's slender sketch book and Bir- 
rell’s brief biography will provide for any reader who 
cares for that sort of thing an evening’s intimate com- 
panionship with one of the most engaging personali- 
ties that ever took silk. 
* * 

Timothy Healy: Memories and Anecdotes. By 
Sir Dunbar Plunkett Barton. 1933. Dublin: The Tal- 
bot Press, Ltd. and London: Faher & Faher, Ltd.— 
Tim Healy was once described as “the stormiest petrel 
and the most unquiet spirit of his times.” When he 
ceased to revel in the storm he found rest as the first 
Governor General of the Irish Free State, and in af- 
fection his countrymen nicknamed the vice-regal lodge 
“Uncle Tim’s Cabin.” Though on different sides in 
public life, Sir Dunbar Plunkett Barton and Tim Healy 
had many points of contact and were always friends. 
Healy had a mordant wit, a kindly heart, a provocative 
combativeness and a characteristically Irish personality 
that make him a charming subject for such recollec- 
tions as these. As an advocate Healy was one of the 
leaders of the Irish bar and the lawyer who likes some- 
thing but not too much of the busman’s holiday in his 
reading will find four of the fourteen chapters exactly 
to his taste: “The Irish Bar,” “Some Forensic Anec- 
dotes,” “The Munster Circuit,” and “Gray’s Inn.” 

* * : 

Still More Misleading Cases. By A. P. Herbert. 
1933. London. Methuen & Co, Ltd.—The American 
edition of Mr. Herbert’s two earlier case books (Mis- 
leading Cases of the Common Law, More Misleading 
Cases, Putnam, New York), are well known. The pres- 
ent volume is quite up to their high standard. With 
the aid of the litigious Mr. Haddock he continues to 
blow the breath of humor and sanity upon the musty 
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cobwebs of the law. He is at his excellent best in 
describing the startling debut of the first Lady Chan- 
cellor, in ridiculing the anomalies of English divorce 
law, and in reporting the apocryphal jury speech of 
Sir Ethelred Rutt, K. C., in a complicated case that 
had lasted a fortnight. The regard in which Mr. Her- 
bert is held at home is evidenced by the fact that the 
first book of the series had an introduction by Lord 
Hewart and that this has one by Lord Buckmaster. 
WALTER P. ARMSTRONG. 
Memphis, Tennessee. 


1933 Cumulative Supplement to Federal Income 
Taxation. By Joseph J. Klein. 1933. New York: 
John Wiley & Sons. Pp. vii, 1134.—These eleven 
hundred closely-printed pages record the new income 
tax rulings, decisions and provisions of law for the 
four-year period ending with February, 1933. Like 
the basic text, the supplement shows a consistent effort 
to consider each decision not only for its bearing on 
later cases presenting substantially similar facts, but 
also to find out whether it casts any light on the broader 
and more fundamental problems which keep recurring 


in different forms under all taxing acts. The results 


of such constructive efforts are best observed in those 
paragraphs which bring together the new precedents 
which bear on such general problems as the nature and 
scope of income (Chapter 3), constitutional questions 
(Chapter 4), and the attitude of the courts on ques- 
tions of interpretation (Chapter 5) and of tax avoid- 
ance and tax evasion (Chapter 48). There are other 
places in the book where this policy produces interest- 
ing groups of cases,—for instance, the paragraph on 


income received by intermediaries (page 52) citing 
thirteen decisions made since 1929 (as well as some 
older ones) and the paragraph following, on income 
received by third parties, which brings together more 
than fifty such decisions. The book gives the impres- 
sion that it was produced by unhurried, painstaking, 


competent work. Ropert N. MILcer. 


Washington. 


Dean Charles E. Clark, of the Yale Law School, 
writes us the following note: 

Because of the potential importance of the Amer- 
ican Law Institute to every member of our profession, 
may I comment briefly upon Mr. Wickersham’s review 
in the November Journal of my article on “The Re- 
statement of the Law of Contracts,” reprinted from 
the Yale Law Journal of last March. This is not the 
place for a complete answer to Mr. Wickersham’s va 
rious points which, since they represent his convictions, 
are well within the bounds of fair reviewing. I do 
feel justified in saying, however, that Mr. Wicker- 
sham’s conception of my criticism as only an isolated, 
eccentric and destructive phenomenon is but the ex- 
pression of a hope which I believe to be unsubstantial. 
The responsible officers of the Institute should take 
steps to ascertain the actual sentiment of the profession 
with regard to the form of the restatements. 

It is true that the officers of the Institute from the 
beginning have discouraged all criticism of the form 
of the restatements and there has been no open dis- 
cussion of it, even of the change of policy involved in 
the giving up of the plan of publication of supporting 
authorities. The Institute’s roster represents the great- 
est names in our profession and criticism has been a 
rash and a thankless task. Nevertheless it has been 


AMERICAN BAR ASSOCIATION JOURNAL 


extensive and pointed from the beginning among t 
Advisers and has been stated in informing law review 
articles. Of course the nature of the whole proj 
calling as it does for cooperation of bench, bar ar 
schools, is an appealing one and a most natural cou: 
is to give a blessing to the sound form of organization 
and to say nothing about the product. That is in fact 
a usual form of reference to or review of the Inst 
tute’s work. There are, however, certain important 
and detailed reviews of the Contracts Restatement 
which cannot be interpreted so favorably as Mr. Wic! 
ersham does. For example, those by Professors 
Havighurst, Patterson and Grismore in the Illinois, Co- 
lumbia and Michigan Law Reviews are more devastat- 
ing than mine, for I stated a plan to improve, whil 
they simply assayed worth and that at a level far below 
the announced objective of the project. They raise 
serious questions as to the value of the restatements 
when restricted by their present stereotyped form, just 
as do the many letters from judges and lawyers whi 
my article called forth.’ 

I suggest these simple steps which the Institute 
should take to enlighten us all. First, it should cause 
to be prepared by competent hands a careful analytical 
discussion of all opinions citing the restatements to se 
how extensive as well as how effective the use the re 
statements had actually been—to see whether th 
effect has been more than to provide an occasiona 
graceful reference for the courts. And 
should address an inquiry to at least every judge of 
an appellate court of the country, perhaps also to se- 
lected lawyers and law teachers, asking an expression 
of choice among these three forms for the restate- 
ments: (a) the restatements in their present form, (b 
the same with authorities and pertinent comments by 
the Reporter and criticism thereof by the Advisers 
added, or (c) the restatements cast in the form of a 
statement not of The Law, but of conclusions drawn 
by the restating groups from existing case authority, 
together with the cases, comments, and criticism a 


in (b). 


second, 


1. See also the searching questions asked by Sir Frederick Polloc 
in his review in 47 Harvard Law Review 3863 (December, 1933 
the critical questions of Professor David F. Cavers in A Critique o/ 
the Choice of Law Problem, 47 Harvard Law Review 173, 208 (193 


) and 


The New Jurisprudence. By Edward Jenks. 1933 
London: (John Murray, Albermarle Street, W.). 
Pp. XII, 290.—The distinguished author of “Law and 
Politics in The Middle Ages” and “The Government 
of the British Empire,” “The Book of English Law” 
and “A Short History of English Law” with other 
works which have run into many editions, gives us 
a readable volume. His ready style is at its best. He 
sprinkles the text with personal comment and illustra 
tions from his vast warehouse of learning and is eager 
not to drown his reader in the ocean of jurisprudential 
abstractions. The book is not a landmark in legal! 
theory, but it has here and there some fresh ideas 
The title is misleading. The book is a review of legal 
thought and history from an English arm-chair, where 
some European and American writings are within 
reach on nearby shelves. It is scarcely a venture or 
even an exploration into the new frontiers of legal 
theory. The implications of our young “Realist 
School” and the trend of those who are thinking of 
law as a social and political phenomenon are scarcely 
revealed. He defines law “provisionally” as “the force 
or tendency which makes for righteousness” and his 
picture of legal means and ends emerges as an age- 
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ent with a mystic reach to- 


ment 
es the outlines of many ideas of 
es the methods of the analytical, 
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history and present status of 
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Americans 


lary ( ig \ Proposed 

rstate Railway Industrial Harms, by 
Alfred J. Cilella; The Supreme Court 
f the States, by Osmond K. Fraenkel ; 
ects of the National Industrial Re- 
i cw, December 
nd Old Ideals in 
nal Limitations 

n D. McKean; 
rado: Part I, by 


(Boulder, Col.) 
Law, by James 
on the Power of 
Conditions in the 
William H. Rob- 
ieval Textile Codes; A Wife’s Right 
Injuries to Husband; The Meaning of 

Colorado Chattel Mortgage Act. 
(University, Va.)—Gold, 
Tax Evasion, by James 
vile Driver to a Non- 


Saving vet 
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} Walter White 
! November (M« 
and the Legal 
Duties, by Bert E. 
Era, by William E. Masterson; 

r, by Charles W. Beale; Annual 
Idaho State Bar, by William Healy; 
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w, December (Minneapolis, Minn.) 
‘orporation Act, by Harvey Hoshour ; 
Some nt Developments, by 
from the Depression in the 

, by W. Barton Leach. 
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come Tax, by Henry Rottschaefer; 
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N. Y.)—A 
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Sterling v. Constantin, 
itor Control of Corporations; Op- 
orporate Reorganizations, by Chester 
npetition by False Statements or Dis- 
D. Nims 
December (Austin, Tex.)—Hill v. 
the Law, by John E. Hallen; The Law 
y Roy Robert Ray; The National Bar 
of Double Appeals, by Edson R. Sun- 
mmittee to Investigate Presumption of 


(Indianapolis, Ind.)—The 
Richman; Compulsory 
Carl M. Gray; The Lawyers’ Part 

1 Liberty, by J. S. Wilkerson. 

December (New Haven, Conn.)—The 

of 1933, by William O. Douglas and 

Securities Act and the Constitution, by 

Liability and the Securities Act, by 

al Provisions of the Securities Act 

Statutes, by Malcolm A. 

by the Federal Trade 

Bondholders Protective 


(Ithaca, 
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terly, December 
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December 
y Frank N 


of Securities 
Rodell: Foreign 


and some glimpses into the vast landscape of Continen- 
tal thought. The American lawyer with a little taste 
for history and some patience with generalizations 
about his craft will find a week of pleasant evening 
reading and see some grand old vistas. The law stu- 
dent, if he knows something of English backgrounds. 
can be handed the book with Gray’s “Nature and 
Sources,” Pound’s “Spirit of the Common Law,” Pol- 
lock’s “First Book” and other useful household 
friends. The scholar will see chiefly Professor Jenks 
the historian, learned and agreeable. 
James Grarton Rocers. 


Organizations, 
chard. 

West Virginia Law Quarterly and The Bar, December 
(Morgantown, W. Va.)—Conveyances by Husband and Wife 
Under the Revised Code, by Leo Carlin; The National Bar 
Program, by Frank C. Haymond; Clogging the Equity of 
Redemption, by C. G. Williams, Jr. 

Michigan State Bar Journal, December (Ann Arbor)— 
National Bar Program—Joint Meeting; Michigan Annotations 
of the Restatement of Contracts; Bank Reorganization and Re- 
capitalization in Michigan, by Ellis B. Merry; State Taxa- 
tion of Interstate Motor Carriers, by Paul G. Kauper. 

Journal of Criminal Law and Criminology, including the 
American Journal of Police Science, November- Desenher (Chi 
cago)- Social Reaction of Right and Wrong, by Trigant Bur 
row; Criminals in the Court of General Sessions, by Cornelius 
F. Collins; Criminal Justice in France, by Morris Ploscowe ; 
Training for Criminal Justice, by John S. Bradway; A Meas- 
ure of Delinquency, by A. R. Gilliland and J. C. Eberhart; 
Juvenile Probation, by Charles L. Chute; Vengeance in Punish- 
ment, by Arnold D. Margolin; Councils of Patronage, by 
Nathaniel Cantor. 

Marquette Law Review, December (Milwaukee)—Liability 
of Automobile Drivers to Gratuitous Passengers Under the 
Wisconsin Law, by Harry V. Meissner; Critique of a Re- 
vision of Some Fundamental Economic Concepts, by Theodore 
M. Ave-Lallemant; In Memoriam, Judge George A. Shaugh- 
nessy, by Thomas P. Whelan. 

Harvard Law Review, December (Cambridge, Mass.)— 
Critique of the Choice-of-Law Problem, by David F. Cavers; 
Procedural Aspects of Securing Tort mtributions in the 
Injured Plaintiff's Action, by Charles O. Gregory; The Busi- 
ness of the Supreme Court at October Term, 1922, by Felix 
Frankfurter and Henry M. Hart, Jr. 

Mississippi Law Journal, December (University, Miss.)— 
Judicial Administration in Mississippi, by P. S. Sikes; A Sym- 
posium on Coram Nobis; Writ of Error Coram Nobis, by 
Simon Rosenthal; Necessity of Right of Appeal from Denial 
of Writ of Error Coram Nobis, by William I. McKay; Missis- 
sippi—Storm Center of Secession, by Percy Lee Rainwater ; 
Some Observations on Amendments to Municipal Charters, by 
William a 

Law Notes, January (Northport, N. Y.)—Legal Pedagogy, 
or What Have I? by Joseph H. Beale; Unfair Competition 
under the Retail Trade Code of the NRA, by Moore Bryson; 
Repeal of the 18th Amendment as Affecting Liquor Legislation 
of State, by C. S. Wheatley, Jr. 

Oregon Law Review, December (Eugene, Ore.)—Presi- 
dent’s Address, by Arthur K. McMahon; The Practice of Law 
in Continental Europe, by J. Lloyd 1<Master; Renaissance of 
the Bar, by Jess Hawley. 

North Carolina Law Review, December (Chapel Hill, a 
C.)—British Law Regulating the Termination of Labor ¢ 
tracts, by G. T. Schwenning; Tax Injunctions and ae = 
Recover Taxes Paid Under Protest in North Carolina, by E 
M. Perkins. 

Canadian Bar Review, 


by William H. Wynne and Edwin M. Bor- 


December (Toronto, Ont.)—Dif- 
ferences Between Possession of Land and Chattels, b R. C. D. 
Stewart; Canada’s Power to Perform Treaty Obligations, 
Part II, by Vincent C. MacDonald; Judicial Sentences. 














RELATION OF JURISDICTIONAL LIMITATIONS ON 
POWER TO TAX TO CONFLICT OF LAWS 
IN DECEDENTS’ ESTATES 


By BENJAMIN 
School of Law of St. John’s Uniwersit 


Pri fi ssor in 

AXATION has been defined as a mode of rais- 

ing revenue for public purposes.’ It is a power 

inherent in sovereignty, and every independent 
government may exercise this power as a matter of 
right.2, The power necessarily extends to everything 
over which the sovereign power extends.’ Vast as 
this power may be there are important restrictions 
on the exercise of it. Because of the peculiar form 
of our government involving state and federal 
sovereignties and their interrelation as worked out 
in a written constitution, there are both. inherent 
and express limitations on the power to tax.‘ It 
has been said that the want of power to tax for 
private purposes is such an inherent limitation, as 
is also the want of power of a state to tax a federal 
instrumentality or of the United States to tax the 
State sovereignty. A third inherent limitation and 
the most important one from the point of view of 
the present discussion is the want of power to tax 
property outside the territorial limits of a sovereign 
power, 

The express limitations on the power to tax are 
contained in the Federal and State Constitutions. 
The Federal constitution for example, directly for- 
bids Congress to tax exports.® It requires geo- 
graphical uniformity in the excise taxes® 
and apportionment in proportion to the census in 
the case of direct taxes.” Several provisions of the 
Federal Constitution have been interpreted as im 
posing limitations on the power of states to impose 
taxes. There is the provision as to equal protection 
of the laws;* the provision forbidding discrimina 
tion against citizens of other states ;* the provision 
against impairing the obligation of a contract ;*° the 
interstate commerce provision;"? and the due 
process of law provision.’ 

Generally taxes may be classified as property 
taxes, excise taxes, or poll taxes.** The property 
tax is a direct tax and may be levied on any and all 
real or personal property within the jurisdiction of 
the taxing power. An excise tax is an indirect tax 
and has been defined by Cooley“ as a tax “laid upon 
the manufacture, sale or consumption of commodi 
ties within the country, upon licenses to pursue cer 


case of 


Taxation 
y Taxation 149 
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tain occupations, and upon corporate privileges 

Inheritance taxes have been excist 
taxes.*® This is a tax upon the privilege of taking 
property by will, by inheritance, or b: 
any other form upon the death of the owner. 

It has been stated that a sovereign power 
inherently limited in its power to tax persons or 
property outside its territorial limits Therefore 
where property is situated beyond the territoria 
limits or where persons reside beyond such limits 
the state has no jurisdiction over either the owne! 
or the property.’* While the rule as stated ma 
appear simple, complications necessarily arise 
determining just where property has its situs 
whether its situs for one purpose will be 
situs for tax purposes, and further whether the resi 
dence of the owner in a other than the situs 
of the property will affect the jurisdiction of on 
state or the other to tax. 

In determining the limitations on the power to 
tax, property has been classified as real property 
tangible personalty and intangible personalt 
example, real estate is taxable 
ated and it is immaterial that the owner is a resi 
dent of a different state.** In relation to the taxa 
tion of personal property, the situs of the property 
has been said to be at the domicile of the owner.”* 
This principle has been responsible for mucl 
flicting opinion with respect to the proper basis for 
taxing personal property. 

The principle that movables follow the 
goes back to the time when personal property con 
principally of gold and which _ the 
owner could take with him from place to place 
Today to an even greater extent wealth may consist 
of intangible property, and the ease with whicl 
property may be segregated from the owner makes 
it necessary to apply a different basis for the taxa- 
tion of some kinds of personal property 

It will be the purpose of this discussion t 
clarify the present state of the law, particularly as 
it has been affected by the Frick decision,’® in its 
application to Inheritance Taxation 

Before the Frick decision it had been settled 
that for the purposes of a property tax, tangible 
personal property may acquire an actual situs of 
its own in a state other than that of the domicile of 
the owner. In Union Refrigerator Transit Co. 
Kentucky” the Supreme Court went so far as 
hold that it was unconstitutional, as violative of the 
due process of law clause, to tax a person living in 
one state on tangible personal property more or less 
permanently located outside the state. In this cass 
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in determining the right of Pennsylvania to tax 
stock in corporations of other states. Also counsel 
for the state based its argument for the right of 
Pennsylvania to tax tangible personalty in New 
York and Massachusetts on Blackstone v Miller.** 

The court did go so far as to say that intangible 
personalty is to be regarded as on a different foot- 
ing from tangible personalty, but it refused to limit 
the jurisdiction of the domiciliary state to tax 
stocks in corporations of other states, even though, 
following Blackstone v Miller, it recognized the 
jurisdiction of the latter states also to tax such 
stock. 

Five years later the court was again called 
upon to determine the jurisdictional limitations to 
tax intangible personalty. In Farmers Loan and 
Trust Company v State of Minnesota,*® the dece 
dent died domiciled in New York. He left some 
state negotiable bonds and certificates of indebted- 
ness issued by the State of Minnesota. Some of 
these were registered, others were payable to 
bearer. None of the bonds had what could be 
called a business situs in Minnesota. The will was 
probated in New York where a tax was paid on 
the testamentary transfer of the bonds. Minnesota 
also assessed an inheritance tax on the transfer of 
these bonds, claiming that the bonds had a situs for 
taxation in Minnesota. What is the situs of intangi- 
ble personalty? Is it at the domicile of the owner, 
the domicile of the debtor,** the place where the 
instruments are physically present, or possibly 
where they have a business situs ?*" 

In its desire to prevent multiple taxation, the 
court held that the legal fiction of mobilia sequun- 
tur personam should apply to intangibles. In a 
concurring opinion, Justice Stone suggests that pos- 
sibly a distinction might be drawn between a prop- 
erty tax and an excise or privilege tax. In attempt- 
ing to clarify the problem of jurisdiction to tax 
intangibles, the court sets up other problems that 
will require solution, one being the effect of the 
decision in this case on the administration of dece 
dents’ estates. Another is the problem of inter 
vivos transfers of intangibles, particularly where 
the evidences of choses in action are physically 
present in states other than the domicile of the 
owners. Both problems will be presented fur- 
ther on. 

In taking a realistic view of the nature of 
tangible personalty and so divorcing the property 
from the situs of the domicile of the owner, it 
might be pertinent to inquire whether considera- 
tions of convenience and modern commerce should 
not also require a further classification of intangible 
property, segregating those choses in action that are 
represented by negotiable forms from other types of in 
tangibles. In the former cases the evidence of title is 
so important an element in the value of what it 
represents that it might be said that the situs for 
taxation is where the negotiable evidence actually 
is.2* Clearly in an inter vivos transfer, courts 
have held such evidence of a chose in action as the 
essence of a transfer.** In the Disconto case, the 
court said, “ no one can get the benefits of 


189, overruled by Farmers Loan & Trust Co State 


of Minnesota in 1930 (see note 25) 
Seag U. S. 204 
*] iverpool & London & 
U. S. 346 
“New Orleans v 
*Ruck v. Beach 


oT 
Direction der 


“a8 | s 


Globe Ins. Co. v. Board of Assessors, 221 


Stempel, 175 U. S. 309 
206 U. S. 392 
Disconto Gesellschaft v. U 


S. Steel Corp., 267 U. S 


99 














118 AMERICAN BAR ASSOCIATION JOURNAL 








ownership except through and by means of the 
paper,” and again, “it recognizes as owner anyone 
to whom the person declared by the paper to be the 
owner has transferred it by the endorsement pro- 
vided for wherever it takes place the ques- 
tion who is the owner of the paper depends upon 
the law of the place where the paper is.” Again, 
choses in action may take on the character of physi- 
cal property in that they can be made the subject 
of execution. In the present state of the law, in- 
tangible property may have more than one situs 
depending upon what is sought to be done to the 
property. 

A chose in action would include an interest in 
a partnership ;* a certificate of stock® in corpora- 
tions domiciled in states other than that of the 
decedent; bonds;*® savings bank accounts;” a life 
insurance policy.” For purposes of taxation, such 
choses in action have a situs at the domicile of the 
owner.” 

The rule enunciated in Farmers Loan and 
Trust Company v Minnesota was reiterated and 
emphasized in Baldwin v. Missouri. Here a resi- 
dent of Illinois owned promissory notes which were 
physically left in Missouri banks. The notes were 
secured by liens upon Missouri real estate. Inas- 
much as such notes were intangible personalty, said 
the court, only the state of Illinois could levy an 
excise tax upon the property. 

The dissenting opinion of Justice Stone rested 
on the theory that the notes had acquired a business 
situs in Missouri and therefore Missouri had juris- 
diction to tax the property. The Baldwin case left 
unanswered the power of a state to tax the interest 
of a non-resident mortgagee, although such a tax 
was upheld in Savings & Loan Co. v Multnomah 
County” as a property tax. 

A decision similar to that in Baldwin v Mis- 
souri was handed down in Beidler v South Caro- 
lina.** Here a resident of Illinois died leaving prop- 
erty consisting of 8,000 shares of stock in a South 
Carolina corporation. The corporation owed the 
decedent $620,000 including dividends of $64,000. 
South Carolina levied a tax on the debt but the 
court held that the situs of the debt was at the 
domicile of the decedent. The executor did not 
appeal from the ‘tax levied on the stock and so it 
was left to a later decision to round out the appli- 
cation of the limitations to levy an inheritance tax 
to stocks in foreign corporations. This the court 
did in First National Bank of Boston v Maine.** 
The decedent died a resident of Massachusetts. His 
property consisted in part of shares of stock in a 
Maine corporation. The court could not see why a 
distinction should be drawn between bonds and 
stocks. Both were choses in action and like other 
intangible personalty should be subjected to an 
inheritance tax in one state only. The transfer from 
the dead to the living could not take place in two 
or more states at the same time, said the court. 

It has been pointed out*® that where intangible 
personal property has acquired a business situs in a 
state other than the domicile of the owner, such 
state may have sufficient jurisdiction over such 
property to levy a tax upon it. In cases where 
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courts have sanctioned such jurisdiction to tax, tl 
problem has been to define business situs, In th: 
Stemple case*® a resident agent handled the busi- 
ness, the securities were within the state, the ban 
account was in a local bank, the investments a1 
reinvestments were local, and the debtors were 
domiciled locally. It is true that the tax was 
property tax and not an excise. In one case™ th 
tax was upon amounts owing an insurance compar 
from local policy holders for overdue premiums and 
there were no tangible evidences of indebtedness i: 
the local state. 

In another case* the court held that continuow 
presence in the local state of the securities was not 
necessary. In the case of an excise tax the dissent 
ing opinion of Justice Stone in the Baldwin case 
and his concurring opinion in the Farmers Loan 
and Trust Company case® left undecided the ques 
tion of any limitation in the jurisdiction of the local 
state to levy such a tax on intangible personal pro; 
erty that had acquired a business situs outside th: 
state of the domicile of the owner. 

It is the opinion of the writer that the court 
will probably enlarge the scope of the Frick deci 
sion and consider property that has become part of 
a business situs in the same category as tangible 


personalty, thus limiting the taxation of property 


that has acquired a business situs to the state of 
such situs. The jurisdiction to tax will probably be 
limited to one state on the theory advanced in the 
First National Bank v Maine, that the transfer from 
the living to the dead cannot take place in two or 
more states at the same time. 


*See note 27, supra 
"See note 26, supra. 
Bristol v. Washington Co., 177 U. S. 138 
*See note 31, supra. 
“See note 25, supra 


The Deadly Parodist 
(From the Law Times (London) Nov., 1933.) 


Rarely do we think of Sir William Harcourt as 
practicing lawyer, so overshadowed has that part of h 
career been by the R6le he was destined to play in Parlia 
ment, first as Home Secretary and later as Chancellor of 
the Exchequer, in which latter capacity, as the author of 
the statutes increasing the death duties, he incurred the 
wrath of the landed interest, all the while, however, enliv- 
ening social gatherings by many sprightly witticisms, and 
indeed, establishing a great reputation as a skilled racon 
teur. Who that has heard them has not been struck by the 
amazing aptness of his adaptations of certain familiar 
quotations? On one occasion, while staying with other 
guests at the house of a former Lord Knightley, the com 
pany became a little restive when after dinner their host 
as was his wont, began to expatiate on the undoubted 
glories of his pedigree. In the course of this recital Sir 
William was heard to say in an appreciative aside: “Thi 
reminds me of Addison’s evening hymn: 

“*And Knightley to the listening earth 
Repeats the story of his birth.’” 


Surely the force of apt citation could no further go 
Again he excelled himself in an adaptation from Tennyson 
in the poet’s presence. Tennyson having chanced to say 
that his pipe after breakfast was to him the most enjoy 
able of the day, Sir William murmured the apt Tennyson 
line slightly altered: 

“*The earliest pipe of half-awakened bards.’” 
It was afterwards said that the reception of this variant 
was not quite as cordial from the Laureate as its excel- 
lence deserved. 





ASSOCIATION OF AMERICAN LAW SCHOOLS 
HOLDS ANNUAL MEETING 


By Rurus C. Harris 
ciation; Dean of Law School, Tulane University 


HE thirty-first annual meeting of the Associa- 

"| tion of American Law Schools was held at the 
Stevens Hotel, Chicago, on December 28, 29 

30, 1933. | call was answered by all but 

of the seventy-six member schools, and it 
peared from final registration figures that more 
n three hundred \merican 
schools had been in attendance at the various 


The 


; ~} - } 
teacners Of iaw in 


sions. 

Following the Association’s usual procedure, 
program of the meeting consisted of four pria- 
il divisions: the general sessions, tne 
eral program meetings, the several round table 
and the annual dinner. The morning 
28, was consumed by the 
was followed immedi- 
f the president, Dean Charles 
School. On the afternoon 
first general program was 
conferences began on that 
during the morning and 
: following day. The annual 
conferences on the evening 
ind they were concluded during 
December 30, the 


business 


ferences, 
Thursday, December 
business sessi which 
\ by the < 
Clark, of Yale Law 
same di 
Round le 
ening, and continu 
ternoon session 


ner interrupt 


ered 


the second day 
* morning peri 
nal day of the meetin 
Mention should also be made in any account 
the program of the thirty-first meeting of the 
ception tendered Association delegates by the 
ficers and members of the Executive Committee 
the American Bar Association at the Chicago 
adquarters of the latter Association. This affair, 
hich is coming be an annual event in the pro- 
im of the Association of American Law Schools 
eetings, was well attended and much enjoyed by 
embers of the teaching branch of the profession. 
eference should also be made to the joint dinner 
eeting of the Executive Committee of the Associa- 
m of American Law Schools and the members 
f the American Bar Association’s Council on Legal 
lucation and Admission to the Bar. This event, 
hich took place on the evening preceding the 
pening of the Association meeting, is also coming 
be a frequent e1 and one which for obvious 
asons is deserving of continuation and support by 


Saturday, 


ent, 


he participating organizations 
President’s Address 


irtion of the program began on 
at the conclusion of a series of 
ficial and committee reports, the president’s ad- 
ress was delivered by Dean Charles E. Clark. 
nder the title “Law Professor, What Now?” Dean 
lark first proceeded to an inventory of the pro- 
ssional contributions of law He then 
ised the question whether the law is performing 
e vitally useful functions which it should perform 

our modern social organization, and suggested 
he strong probability of a negative answer. The 
1w teacher, said he, cannot shirk his portion of the 
esponsibility for professional shortcomings. After 


The general p 
lecember 28 when 


teachers. 


sketching some of the principal defects in legal and 
professional functioning he made the following pro- 
posal: “It is that we begin by studying the prob- 
lem before we assume its solution. Perhaps we 
shall finally discover that it has no solution; more 
probably we shall find that we can do certain things 
and not others; but in any event we shall know 
more what we are thinking about. A careful study 
of the bar’s functioning should be sponsored by our 
Association. It should assume responsibility for 
any necessary initial expenditures; it should take 
active measures to secure the more extensive 
financing which the project would need; and it 
should direct the study and see that its scientific 
integrity and value are assured.” 

The address concluded with the following lan- 
guage: “I am confident that such activity on the 
part of our Association is not only well worth while 
in the light of its traditions, and well justified in 
the light of the present demand, but is moreover a 
facing of responsibility which will be well received 
by our brethren of the bar and the general public 
as a start on a program of possibly far-reaching 
social implications. If adopted, are we likely when 
we meet a year hence, to have before us a concrete 
result and definite program of reform for the future? 
Certainly I hope not. Little more may in fact have 
been accomplished by that time than the dramatiza- 
tion of the fundamentally important issues involved. 
Even that is a result of inestimable importance. 
The long range search by the method of trial and 
error for improvement of our profession will then 
have been made, as I believe it should be, the cen- 
tral activity of our Association.” 

The program for the afternoon period of the 
first day consisted of a symposium entitled “The 
Lawyer's Service to the General Public.” The 
symposium opened with a paper by Henry P. 
Chandler, of the Chicago Bar, entitled “What the 
Bar Does Today.” Mr. Chandler was followed by 
Dean Beardsley Ruml, of the Division of Social 
Sciences of the University of Chicago, who spoke 
on “The Social Function of Law and Lawyers.” 
Papers also were delivered by Will Shafroth, Advi- 
ser to the Council on Legal Education and Admis- 
sion to the Bar and Assistant to the President of 
the American Bar Association, and Dean Leon 
Green, of the Law School of Northwestern Univer- 
sity. Mr. Shafroth’s subject was, “Can the Law 
Schools Lead Us Out of the Wilderness?” and Dean 
Green’s was, “The Law Professor, the Lawyer’s 
Brain Trust.” The symposium was closed by Pro- 
fessors Karl N. Llewellyn, of the Law School of 
Columbia University, whose talk was entitled, 
“Where Do We Go from Here?” A full discussion 
from the floor took place at the conclusion of the 
presentation of papers. 


American Legal History Society Organized 


The American Legal History Society was or- 
ganized at a luncheon meeting on the second day. 
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This Society has been formed to advat he Constitutionality of National Recovery 
edge of the history of nerican law by making Act Discussed 
available and promoting the preset f lega No formal paners were 
studies and the publication of selected source matt table, where th atter under discussi 
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of the by-laws, any pet na ecome ; amber Because they encroach upon powers l 
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decades later, to be amazingly practical. But at 
this juncture of the world’s affairs, a jurisprudence 
which is primarily an amusing game seems trifling 
And it is the ability of experimental jurisprudence 
easily to lend itself to present practical undertak- 
ings to which at the moment I direct your atten- 
tion.” ; 

Several events of general interest to the legal 
profession took place during the Association’s busi 
ness sessions. The report of the standing commit 
tee on Co-operation with Bench and Bar indicated 
that this Association agency continues active in an 
important field. One of the manifestations of its 
activity was to be seen during the 1933 meeting in 
the presence of a round table program on Co-oper- 
ation, which was well attended by law school men. 
Its other efforts in connection with the National 
Bar Program of the American Bar Association and 
the rapidly growing Junior Bar Association move 
ment were the subject of comment when its report 
was presented at the opening session of the meet 
ing. 

Teaching Professional Ethics in Law Schools 

The report of the Committee on the Teaching 
of Professional Ethics in Law Schools indicated 
the growing tendency on the part of Association 
schools to include courses in Legal Ethics in their 
curricula. The report also indicated the intention 
of the Committee to make a further careful survey 
of member schools during the coming year, similar 
to that conducted in 1932, for the purpose of accu 
rately measuring this tendency. The special thanks 
of both the American Bar Association and the Asso 
ciation of American Law Schools are due Dean 
H. W. Arant, Ohio State University, and his com 
mittee, for their active efforts in connection with 
this worthy object. 

The report of the standing committee on Cur- 
riculum embodied an attempt to summarize the cur- 
ricula of member schools. The questionnaire device 
was used and replies were received from all but 
ten of the seventy-six schools making up the Asso 
ciation’s membership. The study was designed 
primarily to show how far the numerous experi 
ments with the content and arrangement of law 
school courses have gained or failed to gain accept 
ance. The report indicated that, speaking generally, 
perhaps the more important developments of the 
last few years have been these: 1. The develop- 
ment orf introductory courses, such as those de- 
scribed. 2. The gathering into two courses of cases 
and materials on unsecured creditors’ remedies, and 
on security devices. 3. The development of courses 
in business organization to replace agency, partner- 
ship and corporations, and a tendency to use the 
time saved for an advance course in corporation 
law. 4. The development of courses and publica- 
tion of case books designed to deal more rationally 
and more broadly with the law of procedure, and 
to take some account of current agitation for, the- 
ories of, and attempts at, reform of the administra- 
tion of justice generally. 5. Some tendency to par- 
tition equity among courses in procedure, property 
and contracts. 6. The courses in vendor and pur- 
chaser, landlord and tenant, and Professor Richard 
Powell’s course in trusts and estates. 7. Increased 
attention to legal ethics, and expansion of the 
course so as to give more emphasis to the history 
and organization of the legal profession and its 
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place in the community. Some tendency also to 
deal only briefly with England. 8. More attention 
to the problems of legislation and statutory law. 
9. Some tendency to deal more explicitly with local 
law. 10. Wider treatment of comparative law. 
11. Incorporation into the legal curriculum of vari- 
ous kinds of non-legal material, of which the books 
compiled at Columbia by Llewellyn, Powell, Hand- 
ler, Jacobs, and Berle are examples. 

The Committee on Memorials reported the 
teachers of law who have died during the year end- 
ing September 1, 1933. They were as follows: 
Frank Babbit, University of Texas; Howard Boyd, 
Georgetown University ; Stone Deavors, University 
of Mississippi; Ernst Freund, University of Chi- 
cago; Harvey Lantz, University of Washington; 
Charles A. Robbins, University of Nebraska; Leon 
A. Tulin, Columbia University. 


Economic Depression and Policy 


The report of the Executive Committee indi 
cated that the Association’s policy of affording 
sympathetic consideration to those member schools, 
which by reason of the economic depression are 
unable to meet the requirements as to library ap 
propriation and personnel, has been carried out by 
the 1933 Committee. It was suggested, however, 
that care was being exercised that relief should only 
be given bona fide cases. Only four schools, out 
of an appreciably larger number of applications, 
received relief from the Committee during the past 
year. According to the report of the Executive 
Committee, applications for membership in the 
Association were received from four schools during 
the year. After inspection the Committee recom- 
mended only one of them, however, and it—The 
Law School of the University of Louisville—was 
elected to membership, making the seventy-seventh 
institution on the rolls. The report of the Com- 
mittee contained a preliminary statement concern- 
ing the study now being conducted by it into the 
results of the economic depression in American 
legal education. While final figures are not yet 
available, it appears (a) that the total number of 
full-time faculty members has been reduced con- 
siderably; (b) that salary schedules will show a 
reduction equalling an average of approximately 
fifteen percent; and (c) that libraries have suffered 
in the matter of reduced appropriations, showing a 
percentage total almost as large. Final conclusions 
concerning the data of the study will be made 
available to member schools in the course of a few 
weeks in the form of a printed memorandum. Other 
matters covered in the report of the Executive Com 
mittee are as follows: Association round table con- 
ferences, the “marginal” Association school, the 
special student as a degree candidate, the accept- 
ance by member schools of credits earned in non- 
member schools, and the matter of frequent inspec- 
tion of member schools. 


Annual Dinner Addresses 


One of the most delightful events in the 1933 
meeting was the annual dinner. The dinner, which 
was held in the large North Ball Room of the 
Stevens Hotel, took place on the second evening 
of the session. President Charles E. Clark presided, 
and three after-dinner talks were made. “Greetings 
from the American Bar Association” were pre- 
sented by President Earle W. Evans, who was fol- 


lowed by Judge Joseph C. Hutcheson, UV. S. Cir 

Court of Appeals, Fifth Circuit, who spoke fro: 
the title “The Law Do Move.” The final addre 
was delivered by President Robert Maynard Hu 
chins, whose subject was “The Autobiography « 
An Ex-Law Student.” Interspersed throughout t 
more formal part of the program were a number 

special musical numbers and group singing und 
the direction of Professor Clarence Updegraff, Stat 
University of Iowa. 

The following were elected officers of the A 
sociation for the ensuing year: President, Dea 
Marion R. Kirkwood, Stanford University; Secr: 
tary-Treasurer, Dean Rufus C. Harris, Tulane U: 
versity. The members of the Executive Committ 
in addition to the president and secretary-treasur¢ 
ex-officio, are: Dean Charles E. Clark, Yale U: 
versity ; Dean H. W. Arant, Ohio State Universit 
and Dean Lloyd K. Garrison, University of W 
consin. 


Instructions for Participating in 
Essay Contest 
Conducted by 
AMERICAN BAR ASSOCIATION 
PURSUANT TO TERMS OF BEQUEST OF 
Jupce Erskine M. Ross, DecrAseED 
Those eligible to participate: 

Members of Association in good standing, excl 
sive of officers, members of Executive Committee, and 
employees of Association. 

Subject to be discussed: 

Administrative Agencies in Government and Effect 
Thereon of Constitutional Limitations. 

Length of paper: 

Not more than 5000 words. 
Amount of prize to be awarded: 

One Thousand Dollars ($1,000.00) in cash. 
Time when papers must be submitted: 

On or before March 1, 1934. 

Person to whom essay and duplicate identifying numbe 
should be sent: 

Olive G. Ricker, Executive Secretary, 

American Bar Association, 

1140 North Dearborn Street, 

Chicago, Illinois. 

Instructions for preparing and mailing essay: 

1. Papers submitted must be typewritten on plain 
white paper, letter size, (8%x11), and b 
mailed without folding, in plain envelope fur- 
nished for the purpose. 

Only the number assigned to contestant may 
be attached to the essay; any other identifying 
number, name or mark thereon will disqualify 
the entry. 

Duplicate number, attached to card or sheet of 
paper, giving full name and address of con 
testant must be mailed in separate plain sealed 
envelope, also furnished to contestant, for pur 
pose of identification after winning paper is 
selected. 

convenience of contestants there will be enclosed 

1. Duplicate numbers in sealed envelope. 

2. Large addressed envelope for mailing essay. 

3. Small addressed envelope for sending dupli 
cate number with name and address of con- 
testant. 





First ENGLISH-SPEAKING PRESIDENT OF WorLD Court 


Sir Cecil Hurst: First English- 
Speaking President of the 
World Court 


By MANLEy O. Hupson 
Bemis Professor of International Law, 
Harvard Law School 

N JANUARY 1, 1934, Sir Cecil James Barring- 
ton Hurst assumed the office of President of the 
Permanent Court of International Justice. For 
first time since it was organized in 1922, the Court 

; a President whose native language is English and 
oO was trained the Anglo-American system of 

American lawyers may therefore be interested in 
statement concerning the Presidency of the Court and 
an account of Sir Cecil Hurst’s career. 

The Statute of the Court provides a three-year 
rm for the and Vice-President, and these 
ficers are elected by the judges themselves at the close 
When the Committee of 
The Hague in 1920 to draft the 
tatute, it was anticipated that a good President would 
ld the office for the full term of nine years for which 

rhis anticipation has not been 
wever, for the Court has never 


Presi ent 
each three-year period. 
iristS was meeting at 


e judges are elected 
et by the events, he 
et re-elected a President. 

The first President of the Court (1922-1924) was 
Judge Loder of the Netherlands. While it might have 
een quite proper for the judge of Netherlands’ na- 
tionality to be elected because the Court had its seat at 

he Hague, the election of Judge Loder was due to his 
adership in the movement for the establishment of the 
Court; he had served as president of a conference of 
yrmerly neutral States held at The Hague in February, 
920 with that end in view, as a member of the Com- 
‘ittee of Jurists which drafted the Statute of the 
ourt, and as a delegate of the Netherlands at the First 
\ssembly of the League of Nations which adopted the 
Statute. In 1925, Judge Loder was succeeded by Judge 
luber of Switzerland, who also had taken an active 
part in the work of the First Assembly in connection 
vith the adoption of the Statute. In 1928, Judge 
Huber was succeeded by Judge Anzilotti of Italy who 
is Under-Secretary General of the League of Nations 
iad borne a large responsibility in connection both with 
the drafting of the Statute and with the organization 
‘f the Court. 

When the new roster of judges elected in 1930 
took office at the beginning of 1931, there seemed to be 
. desire to emphasize the participation of non-European 
States in the maintenance of the Court. Judge Adatci 

f Japan was elected President and Judge Guerrero 
f El Salvador was elected Vice-President, though 
neither of them had been a member of the Court during 
ts first nine-year period. Like his predecessors, Judge 
Adatci had been active in the establishment of the 
Court, having been a member of the 1920 Committee 
of Jurists and a delegate to the First Assembly. In 
the election of Judge Hurst to succeed Judge Adatci 
as President, the pendulum has again swung back to 
Europe, but the tradition has been maintained of hon- 
oring those judges who have been identified with the 
Court since its beginning 

Sir Cecil Hurst brings to his new duties a long 





experience in the conduct of international affairs. Born 
in 1870, he was called to the bar in Great Britain in 
1893. In 1902, he left private practice to become a 
legal adviser to the British Foreign Office, and in that 
capacity, he has become widely known as one of the 
architects of the modern system of treaty law and as 
a participant in numerous international adjudications. 
In 1907, he was a member of the drafting Committee 
at the Second Peace Conference at The Hague, and in 
1908-1909, he was a delegate to the International Naval 
Conference which framed the Declaration of London. 
In 1910, he served as a member of the commission 
whose report became the basis of the settlement of the 
Alsop Claim between the United States and Chile; 
later, he acted as British agent and counsel before the 
Pecuniary Claims Commission set up by the United 
States and Great Britain. In 1919, he was intimately 
connected with the writing of the Covenant of the 
League of Nations, and the draft placed before the 
Commission on the League of Nations at Paris by 
President Wilson, on the basis of which the text of the 
Covenant was elaborated, has been generally known as 
the Hurst-Miller draft. He also served as a member 
of the drafting committee which prepared the final texts 
of the Treaty of Versailles and other peace treaties. 
From the beginning of the Assembly and Council of the 
League of Nations, he was associated with the work of 
British delegations in those bodies, being named as a 
titular delegate to the Assembly in 1927 and in 1928; 
and he was frequently called upon by the Council to 
serve as a member of special committees of jurists. 

In 1920, Sir Cecil Hurst was a member of the 
British delegation to the First Assembly of the League 
of Nations and took part in the deliberations which 
led to the adoption of the Statute of the Court. In 
1926, he represented Great Britain at the Conference 
of Signatories which met in Geneva to consider the pro- 
posed adhesion by the United States to the Protocol of 
Signature and Statute of the Court. The draft protocol 
drawn up by that conference did not constitute a com- 
plete acceptance of the reservations offered by the 
United States, and nothing came of the effort made; a 
second Conference of Signatories was necessary in 
1929, at which Sir Cecil Hurst was again a delegate, 
and it was he who re-drafted the proposal of Mr. Root 
for the acceptance of the American reservations. 

The new President has also been engaged in a 
number of cases before the Court. He was agent for 
the British Government in the Wimbledon Case and in 
the first Mavrommatis Case, and counsel for the British 
Government in the case relating to the Jurisdiction of 
the Oder River Commission, 

This experience made Sir Cecil Hurst a logical 
candidate to fill the vacancy on the Court caused by 
the death of Lord Finlay in 1929, and he was nomi- 
nated as a candidate by twenty-nine national groups 
including that of the United States. His candidacy 
and that of Judge Fromageot in the same year was 
opposed at Geneva because of the fear entertained bv 
several delegations that a dangerous precedent would 
be set by the election of legal advisers to Foreign Of- 
fices, in that it would tend to give the Court a political 
as opposed to a judicial character. In spite of this oppo- 
sition, he received 40 out of 52 votes in the Assembly, 
and was duly elected by the Assembly and the Council. 
On October 1, 1929 he thus became a judge of the 
Court, and he was re-elected as such on the first ballot 
in the Assembly and Council when the Court was re- 
constituted in 1930. 
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As a member of the Court since 1929, Judge Hurst 
has had marked influence. The judgments and opin 
ions of the Court are not written by individual judges 
as are those of the Supreme Court of the United 
States, and it is only in the separate or dissenting opin 
ions which may be published that the views of the in 
dividual judges become known to the legal profession 
In the second phase of the Free Zones Case between 
France and Switzerland, Judge Hurst joined with five 
of his colleagues in a opinion which as 
serted the power of the Court to give a judgment 
which would definitely dispose of the pending dispute 
In the case of the Austro-German Customs Regime, he 
dissented with six of his colleagues, asserting that “the 
court is not concerned with political considerations not 
with political consequences.” In the case relating to 
Treatment of Polish Nationals in Danzig, he concurred 
in the operative portion of the opinion but dissented as 
to the grounds on which it was based. In the final 
phase of the Free Zones Case, he joined with Judge 
Altamira in a vigorous dissent, insisting that the Court 
had the same freedom as the parties themselves in 
disposing of the subject matter of the dispute. In all 
other cases, he has sided with the majority. In the 
revision of the Rules in 1931, Judge Hurst was very 
active, and many of the amendments voted were due 
to his suggestions. 

The new President’s appreciation of the place of 
the Court in international affairs, and of the necessity 
for a support of it by the legal profession, is indicated 
by the following statement with which he closed a read 
ing before the Honorable Society of the Middle Temple 
at London in 1931": 

_ “In conclusion, let me remind you that now 
sritain has accepted the obligatory jurisdiction of the Court, 
it is certain that from time to time she will find herself cited 
before it. She will not always be the victorious litigant, 
and if the decision goes against this country in some case 
which has attracted widespread interest, and which is felt 
to touch upon the national interests, there may 
well be an outcry on the part of the populace, an outcry 
which might become unless the well-informed can 
steady the opinion of the crowd, and can keep it from think 
ing that the Court was necessarily in the wrong, because 
it did not decide in Great Britain’s favour. It is for this 
reason that I venture to think that the legal practitioners of 
this country should know what there is to know about the 
Court; if the Court is to play a part in the normal inter- 
national life of this country, the lawyers at least must have 
confidence in it, and without some knowledge of it there 
can be no confidence.” 


dissenting 


Great 


4 losely 


serious 


The Presidency of the Court has become a more 
important office than was anticipated by the draftsmen 
of the Statute in 1920. In the 1920 Committee of 
Jurists, Lord Phillimore insisted on the rule of what 
he called the “Anglo-American system” that the presi- 
dent of a court should be only primus inter pares. In 
consequence, few functions were conferred upon the 
President by the Statute. He was required to reside 
at The Hague; he was given power to summon extraor 
dinary sessions; and he was given a “casting vote’ 
in the event of an equality of In practice, and 
under the Rules adopted by the Court itself, the office 
has assumed a greater significance. Until the Rules 
were revised in 1931, the President had power, if the 
Court was not sitting, to indicate interim measures of 
protection to prevent a disturbance of the status quo 
pending a decision by the Court, and in 1927 this power 
was exercised by President Huber in the case brought 
by Belgium against China. The 1931 revision of the 
Rules tended to cut down such powers of the Presi- 
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trequ 


dent, in line with the insistence on more 
this chang 


sessions of the Court itself. In spite of 

however, the Presidency continues to be the key posit 

in the Court, and the Court’s activities and deliberat 

depend very much upon the guidance of the 
Under the guidance of President 

be confidently expected that the Court w 


Presi l 


| 
observe the limitations surrounding judi 


scrupulous care, and that its prestige w 
grow and flourish. With forty-one State 
to recognize its jurisdiction in certain 
disputes, there seems to be little like 
Court will lack opportunity to continu 
leadership. The Court and the world whi 
have been fortunate in the caliber of the 
have President during 
years; in character, in ability, and in 
ternational law and international affai 

a high standard, and it is gratifying t 

that this standard will be maintained 
years to 
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A Reply to “The Illinois View 
of Judicial Power” in the 
January Issue 


By CHARLES A. BEARDSLI 


Member of the Oakland, ( 

HE September, 1933, number of 

published my article on “The Judici: 

Inherent Power Over the Bat 

this publication, the Editor announced tha 
nois view” would be presented in the next 
suant to this announcement, the October . 
printed an article by Mr. Amos C. Miller entitled ‘ 
Illinois View of Judicial Power—A Reply.” The Edi- 
tor of the JouRNAL kindly permitted me to answer M1 
Miller’s arguments, and the December JouRNAL printed 
my article entitled “Inherent and Implied! 
Judicial Power Over the Bar; a Rejoinder.” The Janu- 
ary, 1934, number of the JouRNAL prints another arti- 
cle by Mr. Miller, entitled “The Illinois View of Judi 
cial Power,” which article is stated in the headnote t 
be a reply to my article in the December JouRNAI 

The purpose of my articles was provok 
thought. Mr. Miller’s surrejoinder indicates that 
least I have provoked Mr. Miller. He expresses doubt 
as to whether I had intended to make “a derisive com- 
mentary on Justice Cartwright’s opinion” in the Day 
case, or whether what I said was intended simply as 
“just good-natured humor.” And hi that “the 
bar of this state will be happy to be so assured,” 
namely, that I intended “just good-natured humor.” 

I do not know by what authority Mr. Miller 
undertakes to speak for the bar of Illinois in suggest 
ing that an explanation or assurance from m« 
to that bar. But, overlooking that point, I should b 
more than pleased to make the bar of Illinois “happy, 
particularly at the beginning of the New Year. How 
ever, I cannot do so by giving the assurance requested 
by Mr. Miller; I intended neither to make “a derisive 
commentary” nor to evidence “good-natured humor.’ 


Nor did I, | 


as assumed by Mr. Miller, place any 
“construction” upon Justice Cartwrigl 


Granted 
1€ 


Says 


. , 
is daue 


af 1. na ° 
it’s language ; 
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lf In dis- 
legislate in 
aid that “it 
not have 

n control 


- and it is 

Mr. Miller 

time, to their 

gs as contem- 

| their state con 

to undertake to 

strue it; 1t expr s an obvious idea ; and it permits 

no constructio1 nless there has been an utter 

kdown in out tt language in its ability to 
vey thought 

While what I Justice Cartwright’s 

nion was not Ir liller suggests, intended as 


derisive « appear that Mr. 


er felt f t ilge in “derisive commentary,” 
that he felt 
furnish the ] rted basi or such commentary. 


1us Mr. Millet 


p«sition in order 


the dissenting 
Day case as 

» the decision in 
] 


1! 
I 


it case, llinois was in 
nflict with the ¢ | he makes this 
lerisive commentat “The writ has never had 

reat luck in relyit on dissenting or overruled 
nions.” 

But my arti es not even suggest that I relied 
on the dissenting pinion, in Stating that the Illinois 
ew was different before the thirty-five-year-old deci- 
On the contrary, it clearly indi- 

tes that I relied uy two distinct classes of authority. 

In the first t indicates that I relied upon 

the seven decis by the Supreme Court of Illinois, 
hich precede Day decision, and which were 

viewed in the dissenting opinion in the Day case. The 

ict that I ment that these seven decisions were 


on in the Day ( 


reviewed” in the dissenting opinion is the sole basis 

x Mr. Miller’s erisive comment” about my pur- 
r the dissenting opinion 

I relied upon another author- 

with which I assumed, apparently 

er would be in complete accord. 

relied upon Mr. Miller’s original article, in which he 

, decided thirty-five years ago, 

nce when the Illinois view had 

n that press y him. “Expressio unius est 

lusio alteriu sssibly, if Mr. Miller had thought 

this maxi 1 though he mistakenly believed 

at my reference to the fact that seven court decisions 

ing opinion indicated that I 

ssenting opinion, he would have 

mmentary,” about my reliance 

ipon dissenting oj ns, and would have conceded that 

erhaps I also | relied uj Mr. Miller. 
Mr. Miller tha have “fallen into a few 
interest of accuracy 


entioned t 


reviewed 11 lissent 


( 


fundamental ert 
hould be cor 

My “erro1 placing my sole reliance upon a 

he second “fundamental error” 

[he first is my alleged error in 

ois view is that the power of 

reference to lawyers is a power 

nted by the constitution, when 

s view that this power is “ex- 

plains that the Illinois view is 


that the constitutional provision granting “all judicial 
power” to the judicial department constitutes an ex- 
press grant to the Supreme Court of this legislative 
power over lawyers 

Mr. Miller does not explain why, in Illinois, a 
grant of power to the judicial department constitutes 
an express grant of any kind of power to the Supreme 
Court; he does not explain why a grant of judicial 
power to the judicial department constitutes an express 
grant of legislative power to any part of that depart- 
ment. Nor does he explain why the word “express” 
should have a different meaning in Illinois from that 
which it has in other states, or why my failure to give 
the Illinois meaning to the word constitutes a “funda- 
mental error.” 

In his first article, Mr. Miller said that I was 
“mistaken, however, in thinking that the action,” 
namely, the adoption of the rule conferring power on 
the voluntary bar associations, “was taken on the theory 
of ‘inherency.’” This, according to Mr. Miller, was my 
first “fundamental error ;’’ my second was in conclud- 
ing thereafter that the action was taken on the theory 
of an “implied” grant of power. Mr. Miller is very 
insistent that the Illinois view does not embrace either 
the idea of “inherent” judicial power over lawyers or 
the idea of an “implied” grant of power over lawyers, 
and that it is strictly limited to the idea of an “express” 
grant of such power. And yet the Supreme Court of 
Illinois, in the late case of People v. Peoples Stock 
Yards State Bank, expressly disagrees with Mr. 
Miller’s contentions in each of these regards. A single 
sentence will serve to illustrate that the court expresses 
an Illinois view that is at total variance with that 
expressed by Mr. Miller, and that is perfectly con- 
sistent with these two “fundamental errors” of mine 
The court says (the italics being supplied) : “Although 
the constitution does not expressly confer upon this 
court power and jurisdiction with respect to the admis- 
sion of attorneys to practice law, such power and juris- 
diction are necessarily implied and mherent in this 
court.” 

It would appear to be unnecessary to discuss sepa- 
rately each of my other “fundamental errors” in refer- 
ence to the “Illinois view of judicial power.” Until 
there is a semblance of agreement among the members 
of the legal profession in Illinois as to what that view 
is, it should not be necessary even to assume that there 
is such a thing as an “Illinois view” in reference to this 
fundamental problem, which is in no sense a state prob- 
lem. It is a national problem, which concerns the entire 
legal profession in all of the states, and the improve- 
ment of the administration of justice in the entire na- 
tion. Better bar organization is generally recognized, 
by the thinking members of the legal profession, to be 
urgently needed. In many states, the members of the 
legal profession have secured, and in many other states 
the members of the legal profession are valiantly 
endeavoring to secure, that much better organization, 
through the exercise of legislative power, by legisla- 
tures, and for the benefit of the public and of the legal 
profession. This outstanding movement should not be 
halted, or be allowed to lag, because of uncertainty as 
to where the power is vested to legislate in reference 
to lawyers, either in a single state, or under the Ameri- 
can constitutional system That uncertainty can and 
should be removed by clear thinking, and by frank 
discussion, in reference to fundamental principles, to 
the end that the American bar may be adequately 
organized and empowered to serve the public better. 
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Entire Mid-Winter Meeting of Illinois 

Bar Association Devoted to Discussion 

of Various Aspects of New Civil Prac- 
tice Act 

The Annual Mid-Winter Meeting of 
the Illinois State Bar Association was 
held in Chicago, November 24, 1933. 

With the new Civil Practice Act going 
into effect on January 1, 1934, the entire 
day was devoted to round table discus- 
sions on its various features, partici 
pated in by a large number of Appellate, 
Circuit, Probate, and County Judges. 
The discussions were held in the lounge 
room of the Chicago Bar Association, 
and at noon an informal luncheon was 
tendered the judges, over fifty being in 
attendance. 

At the same time, a number of the 
committees of the Association were in 
session. The Committee on Legal Edu- 
cation had as its guests the Deans of 
all the Law Schools in Illinois and the 
Board of Law Examiners. A most in- 
teresting discussion of methods of legal 
education and admission to the bar was 
held, and subcommittees were appointed 
to make a detailed survey of present con- 
ditions. This is the first time any ef- 
fort has been made to correlate the ef- 
forts of the Law Schools, the Bar Ex- 
aminers, and the Bar Association in the 
proper selection of, and preparation for, 
candidates for admission to the bar. 
Some of the innovations suggested were 
quite radical, and future meetings will 
be held of the three organizations look- 
ing toward hearty cooperation towards 
the common objective. 

The Annual Dinner to the Illinois Su- 
preme Court was given at 6:00 P. M. 
at the Palmer House, and was the 
largest in point of attendance ever held. 
President Floyd E. Thompson of the 
Illinois Bar Association presided, the 
members of the Court were recom- 
mended by President John W. Black of 


the Chicago Bar Association, and Chief 
Justice Warren W. Orr responded in 
behalf of the members of the Court. 
The address of the evening was deliv- 
ered by President Earle Evans of the 
American Bar Association, in which he 
outlined the Coordination Plan of the 
American Bar Association, which got a 
hearty response among the members of 
the Illinois Bar. 


Supreme Court Rules 


The 1933 Illinois Legislature passed 
what is considered by experts to be one 
of the best Civil Practice Acts yet ad- 
ministered by American courts. Part of 
the Act consisted of rules, which the 
Legislature specifically directed to be 
changed from time to time by the Su- 
preme Court as the exigencies of court 
practice might demand. 

Among the provisions of the Practice 
Act was one providing for repeal of pre- 
vious acts, which provision was uncer- 
tain in its terms. On December 23, 
1933, the Supreme Court passed a rule 
clearing up the effect of the Act on 
pending business, revised a number of 
the rules, and added several new ones 
looking to expedition of business in the 
Trial Court. As an illustration of the 
new Rules in Illinois, in will contests 
the proponents have been required to 
put in their testimony before the ob- 
jectors. This has frequently resulted in 
objections being filed by persons who 
merely hope to obtain a break in the 
proponents’ testimony, and after days, 
and sometimes weeks, of trial the op- 
ponents would give up their attempt. 
Under the new Rule adopted by the 
Supreme Court, the opponents must put 
in their testimony first, so that the time 
of the courts will not hereafter be 
wasted in Illinois on fishing expeditions 
of persons hoping to be able to break 
a will. 

The Supreme Court is to be most 
heartily congratulated upon acting in 
this manner. The Legislature has 
clearly indicated that it expects the 
Court to assume the responsibilities of 


regulating purely practice matters 

nisi prius courts, and the Sy 

Court has ably responded to the 
R. ALLAN STEPHENS, Secret 





Nebraska 








Joun J. Lepwiru 
President, Nebraska Bar Association 
Nebraska State Bar Association Unani- 
mously Approves Legal Education 
Standards of American Bar Association 
—Speaker Declares “New Deal” Not 
Antagonistic to Constitution— 
Officers Chosen. 
In a hotly contested election, H 
John J. Ledwith of Lincoln was chose: 
President of the Nebraska Bar Associa 
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If you represent Insurance Companies . 


HINE’S DIRECTORY of INSURANCE COUNSEL 


Published annually for 26 years . . . the original Insurance Attorney’s 
List . . . used and approved as a standard of selection by the Insur- 
ance Companies and prepared with their aid and co-operation . . . the 
only List reaching all the Insurance Companies and Railroads .. . 


SUPPLEMENTAL LISTINGS OF: 
Railroad Counsel; Bank Counsel; Admiralty Counsel; Insurance Adjusters; Foreign Coun- 
sel and a List of: State Insurance Officials; Insurance Counsel Associations; Insurance Com- 
panies and Officials; Railroads; Airway Lines; Bus Lines, etc. 


HINE’S LEGAL DIRECTORY, INC. 


. or Railroads 


.. subscribe to... 


Ist National Bank Bldg. 
Chicago 
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Supreme ju 


large This 
roposal and 
it the next 

arked 
session, was 


well attended and thoroughly enjoyed 
by all. President-elect John J. Led- 
with made a brief talk, assuring the 
members that he realized his responsi- 
and would do all in his power 
to execute his office for the good of the 
Association. 


bilities 


The speakers’ list included Supreme 
Justice Bayard H. Paine, Lincoln; Dis- 
trict Judge Fred L. Spear, Fremont; 
Attorney General Paul F. Good, Lin- 
coln; Hon. Fred K. Nielsen, Wash- 


ington, former Solicitor for the Fed- 
eral State Department; Hon. Quin O’- 
Brien, Chicago, Assistant Corporation 
Counsel. Hon. G. A. Magaw, retiring 
Vice-president of the Association, intro- 
duced the speakers. 





South Dakota 





South Dakota Judicial Council Organ- 
izes and Outlines Program—Major Stud- 
ies Are to Be Undertaken in Field of 
Judicial Statistics and on Restoration or 
Reestablishment of Supreme Court's 
Rule-Making Power 


Che South Dakota Bar Journal, in its 
issue for January, 1934, gives the fol 
lowing account of the organization and 
program for study which has been 
adopted by the newly created Judicial 
Council of that State: 

“The Judicial Council of South Da- 
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Give it the 
same attention 


you would an important case 


HEN you advise your clients 
on casualty insurance investi- 
gate the various proposals care- 
tully. Study the financial state- 
ment, policies and record of man- 
agement of this 16-million dollar 
Company and you will see why, in 
increasing numbers, careful buyers 
both sucessful corporations and 
individuals—are specifying “L-M- 
C” protection for their Automo- 
bile, Compensation and general 
casualty insurance. 

Careful underwriting and con- 
servative investing are the founda- 
tions of sound insurance protec- 
tion. In this leading mutual Com- 
pany risks are carefully selected. 
Reserve funds are invested for 


LUMBERME 
CASUALTY 


safety of principal rather than rate 
of return—over 70% of all in- 
vested assets are in Cash, United 
States Government and selected 
Municipal Bonds. 

These conservative policies 
coupled with economical manage- 
ment have resulted in substantial! 
profits, which, in this mutual Com- 
pany, belong to policyholders. 
Last year dividends paid to pol- 
icyholders amounted to $2,726,144 

-reducing the net cost of their 
insurance by that amount. We in- 
vite your questions concerning any 
phase of this Company's opera- 
tions. Write for our booklet on 
“Mutual Casualty Insurance.” 
There is no obligation. 


NS MUTUAL 


COMPANY 


JAMES S. KEMPER, President 
Home Uffice: Mutual Insurance Bldg., Chicago 
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Bar at its 
December 
Dean 


and 


kota, created by the State 
last meeting, met at Pierre 
lith and organized by electing 
Marshall McKusick, Chairman 
Judge Van Buren Perry, Secretary. 

“The members of the Council are 
Judges S. C. Polley and Dwight Camp- 
bell of the Supreme Court, Circuit 
Judges Frank Fisher of Miller and Van 
Buren Perry of Aberdeen, County 
Judge J. L. Whitcher of Highmore, 
practicing attorneys L. W. Bicknell of 
Webster, Geo. Williams of Rapid Citv, 
and D. K. Loucks of Watertown, At- 
torney General Walter Conway and 
Marshall McKusick, Dean of the Col- 
lege of Law at Vermillion. 

“The Council has undertaken two ma- 
jor studies: The collection of judicial 
statistics regarding the quantity, quality 
and character of work done by the 
courts of record; the responsibility of 
the judges as to area, population and 
property values in the various jurisdic- 
tions; the extent of delays in court pro- 
cedure and the causes thereof. The 
preparation of suitable blanks has been 
assigned to Judge Polley 

“The remaining study is on the ques 
tion of the restoration to or restablish- 
ment in the Supreme Court of exclu- 
sive rule making power in all matters of 
practice and procedure, civil, criminal 
and probate ‘ihere are various states in 
which the procedure statutes are being 
entirely replaced by court rules It is 
urged in these states that rule making 
power belongs to the courts and not to 
the legislature, that its exclusive exer- 
cise by the courts permits the making 
of needed reforms to better effect than 
can be accomplished by legislatures, 
that it tends to establish and settle the 
procedure and simplifies a general re- 
codification. 

In an effort to determine what, if any, 
improvements in practice, and procedure 
might be possible in South Dakota, 
either by legislative enactment or Court 
rules, the Council has undertaken the 
study of the following subjects, which 
have been assigned to sub-committee 
chairmen: 

“Study of the summary judgment law 
of the American Law Institute, by 
Major Bicknell. 

“Study of the proposed code of crim- 
inal procedure of the American Law 
Institute, by Dean McKusick 

“Study of methods for 
jurors, by Judge Perry. 

“Study of methods for 
and electing or selecting 
Judge Campbell. 

“Study of the extent of the power of 
trial judges to stay executions, by Mr 
Loucks. 

“Study of abuses of the garnishment 
law and of possible reforms, by Mr. 
Williams. 

“Study of the judicial supervision of 
the liquidation of closed banks and in 
solvent estates, by Mr. Conway. 

“Study of means for minimizing per 
jury, by Judge Fisher 

“Study of revision of 
by Judge Whitcher. 

“Study of procedure in making levies 
and conducting judicial sales, by Major 
Bicknell, ‘ 

“At a later time the Council will 
undertake the study of specific statutes 
relating to both substantive law and 
procedure, and of the existing rules...” 


selecting 


nominating 
judges, by 


Probate Code, 





Washington 





Washington State Bar Holds First 

Meeting unde Recent Act Making It 

Inclusive State Organization—Federal 
Legislation Discussed 


The Washington State Bar Associa- 
tion held its first meeting under the re- 
cent law making it a State organiza- 
tion with inclusive membership at Spo- 
kane on August 10 and 12. The pro- 
gram consisted chiefly of reports on 


Federal legislation and discussion 
various Acts. 

At the Friday 
general report of the 
Federal Legislation 
Chairman Harry B. 
ments to the Bankruptcy 
cussed by Mr. Walter McClure; the 
Glass-Steagal Currency Bill, by Mr. C 
K. Poe; the Securities Act, by Mr 
Charles T. Donworth; the Wagner Bill, 
by H. B. Jones; and the Joint Resolu- 
tion abolishing the gold clause in con- 
tracts, by W. B. Abel 

At the afternoon session Mr. W. B. 
Abel presented a report on the Home 


morning session, 
CLomimittee 
was made 


Ame n 


Act were 


Jones 
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in Washington © 


kor years the Maryland 
Casualty gg os has 


maintained a 


‘ashington Service 


Bureau to give up-to-the-minute infor- 
mation On opportunities for securing Government busi- 


ness. It frequently provides—all without cost 


personal 


representation, except legal services, to handle promptly 
the most intimate details of this business. . 


It is constantly furnishing by telegraph, telephone and 
letters from the National Capital valuable and varied in- 
formation to attorneys, bankers, merchants, manufactur- 
ers, exporters, contractors and public officials concerned 
with the rulings, opinions, reports, documents, records, 
or other data from the Federal branches of the United 


States Government. 


Always say: 


Maryland Casualty Company. 


F.HIGHLANDS BURNS 


“We want our protection through the 


It means something. 
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Railroad Reorganizat und Coor 
ition Act; and Mr. N. C. Richards 
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At this session Hon. Charles S. Whit- 
former President American 
Association, delivers address. 
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LAW BOOKS 


Our stock is complete and 
we have on our shelves most 
all the late standard sets, in 
good used condition. 








We can also supply from 
stock all the late general 
Text-Books. 


\R. 


Your inquiry about any 

book or set of books 

will be welcomed 
owe er 


THE HARRISON COMPANY 
Law Book Publishers 
S Atlanta, Georgia 
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and on the Constitutional Amendment 


relating to terms of President, Vice- 
President and Members of Congress, 
the Constitutional Amendment for Re- 
peal of the 18th Amendment, and the 
Philippine Independence Bill, by Mr. 
Thomas A. Stiger. 

Saturday morning there was an open 
discussion of matters relating to the 
organization of the new State Bar Asso- 
ciation The selection of Hon. O. B. 
Thorgrimson as the first President un- 
der the State Bar Act was announced. 
The other members of the Board of 
Governors of the State Bar are as fol- 
lows: Bert C. Ross, Seattle, Secretary- 
Treasurer; George W. McCush, Bel- 
lingham; A. A. Hull, Chehalis; D. V 
Mortland, Yakima; Alan G. Paine, Spo- 
kane, and Joseph H. Gordon, Tacoma 





West Virginia 





West Virginia Bar Association Con- 
demns Proposed Child Labor Amend- 
ment and Pledges Cooperation with 
National Bar Program 

The West Virginia Bar Association 
eld its Forty-ninth Annual Meeting at 
Clarksburg, West Virginia, on October 
i9th and 20th, 1933. More than two 
hundred members of the Association 
from all sections of the State were in 
attendance. 

Committee Reports containing much 
iseful data on a wide variety of sub- 
jects were presented and discussed and 
the addresses and prepared papers were 

outstanding merit. Among these, in 
particular, may be mentioned the ad 
dress of the President, James A. Mere- 
dith, of Fairmont, whose subject was 
the “National Industrial Recovery Act,” 
and in which he outlined and discussed 
the various sections of the Act and the 
powers of the executive under it. Other 
addresses delivered were “The Attorney 
General's Office, Its Duties and Re- 
sponsibilties,’” by Hon. Homer A. Holt, 
Attorney General of West Virginia; 
“The Present System of Taxation in 
West Virginia,” by Hon. Fred L. Fox, 
State Tax Commissioner of West Vir- 
ginia, in which he presented and com- 
mented upon the financial problems of 
the State created by the recent tax lim- 
itation amendment to its Constitution; 

[he Federal System of Taxation and 
Its Effect Upon the States,” by Hon. 
Leonard S. Echols, of Charleston, in 
which the speaker sounded a warning 
against excessive taxation and reckless 
expenditures of public funds; and 
Pleading, Practice and Procedure in 
Federal and State Courts of West Vir- 
ginia Compared,” by Hon. David E. 
French, of Bluefield. 

[he Association in adopting the re- 
port of its Executive Council, presented 
by its Chairman, Frank C. Haymond, 
condemned the proposed Child Labor 
Amendment and pledged its cooperation 

the National Bar Program formu- 

ted at Grand Rapids last August. 

The meeting ended on the evening of 

e second day with the customary ban- 
uet, at which President Meredith acted 
as Toastmaster, and at which the prin- 
cipal address was delivered by Honor- 
able Frank J. Hogan, of Washington, 
D. C., a member of the Executive Com- 
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Lon H. Keity 
President, West Virginia Bar Association 


mittee of the American Bar Association 

Officers elected for the ensuing year 
are: Lon H. Kelly, of Charleston, Presi- 
dent; C. Lee Spillers, of Wheeling, Sec 
retary; Hawthorne D. Battle, of 
Charleston, Treasurer; Executive Coun- 
cil: Frank C. Haymond, Chairman, Fair 
mont; Harry H. Byrer, Martinsburg; 
Thomas H. S. Curd, Welch, and Lewis 
H. Miller, Ripley. 





Miscellaneous 





Rodman W. Keenon was chosen 
President of the Lexington (Ky.) Bar 
Association at a recent meeting .of that 
Association. 

The Somerset County (N. J.) Bar 
Association, at its annual meeting in De- 
cember, elected the following new offi- 
cers: President, Irving Schwed; Vice 
President, Leon Gerofsky; Secretary, 
Arthur B. Smith; Treasurer, George W. 
Allgair. 

Judge Aaron A. Melniker of the 
Bayonne District Court was elected pres 
ident of the Hudson County (N. J.) Bar 
Association, at a meeting of the Asso- 
ciation in December. Other officers 
chosen are as follows: Samuel Tartalsky, 
of Jersey City, first Vice-President; Al- 
fred E. Modarelli, of Union City, second 
Vice-President; George W. Flaacke of 
Jersey City, Treasurer; George P. Mo- 
ser of Union City, re-elected Secretary; 
and Atwood C. Wolf of Jersey City, 
Trustee for a three-year term. 

New officers of the Birmingham 
(Ala.) Bar Association, elected at its 
meeting in December are: Frank Bain- 
bridge, President; Andrew J. Thomas, 
Vice-President; and Shuford Smyer, 
»ecretary. 

The Mobile (Ala.) Bar Association re- 
elected all of its officers for 1934 at its 
annual meeting in December. They are 
as follows: Nicholas E. Stallworth, 
President; Ben D. Turner, First Vice- 
President; Robert Smith, Second Vice- 
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President; and Vernol R. Jansen, Sec- 


retary-Treasurer. 

Frank C. Dailey, former U. S. Dis 
trict Attorney, was elected President of 
the Indianapolis (Ind.) Bar Association 
at a recent meeting of that Association 
Frank Seidensticker was chosen Vice- 
President; John K. Ruckelshaus, second 
Vice-President; Harvey <A. Grabill, 
Treasurer, and William C. Kern, Secre- 
tary. 

The Caldwell County (Ky.) Bar Asso 
ciation at its meeting in the latter part 
of December, elected new officers as 
follows: M. P. Eldred, President; Chas. 

{cGough, Vice-President; and Alvin 
Lisanby, Secretary and Treasurer. 

Gregory W. Hughes, of Covington, 
was chosen President of the Kenton 
County (Ky.) Bar Association at a re 
cent meeting of that organization. Rich- 
ard T. Von Hoene, was chosen Vice- 
President, and Richard Carran and O 
H. Roetken, Secretary and Treasurer, 
respectively. 

The New Castle County (Del.) Bar 
Association held its annual meeting on 
December 14th, and chose new officers 
as follows: Herbert H. Ward, Jr., of 
Wilmington, President; John J. Morris, 
Jr., Vice-President and William H. Ben- 
nethum, III, Secretary-Treasurer. 

Frank A. Hendrickson of Mt. Holly 
was elected to the presidency of the 
Burlington County (N. J.) Bar Associa- 
tion at the annual meeting of the Asso 
ciation held in December. George B 
Evans of Moorestown, was elected Vice- 
President, and Richard B. Eckman of 
Mt. Holly, Secretary-Treasurer 

Corbin E. Robinson of Fort Morgan, 
was elected President of the Bar Asso- 
ciation of the Thirteenth Judicial Dis- 
trict (Col.) at the Association's recent 
annual meeting. 

The Pueblo County (Col.) 
ciation, at a recent meeting, named Sam 
Parlapiano as its President, and John 
Murphy, Vice-President. O. G. Pope 
was re-elected Secretary-Treasurer. 


Bar Asso- 





What Clients 
Expect 


The client who engages ‘your 
services does so in the expectation 
that every step necessary to the 
protection of his interests will be 
taken by you. Next in importance 
to your own activities—and in 
cluded as part of your definite re- 
sponsibility—is the recor Your 
clients are entitled to the ablest short- 
hand reporting service you can secure 
where direct employment is necessary. 
They are also entitled to your insist- 
ence on the appointment of competent 
reporters where the official system 
prevails. Members of the National 
Shorthand Reporters Association, 
qualified to render competent serv- 
ice in every type of hearing, are lo 
cated in every state. 

A. C. GAW, 
Elkhart, 


Secretary, 
Indiana 
Have it reported 


Never Fora 














The Movement for Bar Integration 





The Illinois State Bar Association has 
probably accomplished more in the past 
year than any other state bar. After 
months of preparation the legislature 
enacted the new civil practice act, which 
revolutionizes pleading, practice and pro- 
cedure. Since adoption the Association 
has been hard at work promoting study 
of the modernized system throughout 
the state. The act confers on the Su- 
preme Court the authority long sought 
for making rules, and the court, aided 
by the bar and the Advisory Judicial 
Councils of the state and of Cook Coun- 
ty, adopted a schedule of rules to go 
into effect on January ist, when the new 
practice succeeds the old. Illinois has 
adhered more closely to the common 
law practice and pleadings than any 
other jurisdiction in the world, though 
it became overgrown also with about 
two thousand sections of statute. 

Active committees on bar integration 
have been created in several states. 
Great energy is displayed in Wisconsin 
where the committee of thirty-five, 
headed by Mr. Claire E. Bird, created 
a drafting committee of nine members, 
with Dean Lloyd K. Garrison, of the 
College of Law at Madison, as chair- 
man. This committee issued mimeo- 
graph digests of the State Bar Acts 
with notes on their operation, which rep- 
resents the most complete work yet 
done in this field. Chairmen of com- 
mittees in other states will do well to 
get copies of this report and have them 
mimeographed for home circulation. 

The revised edition of State Bar Acts 
will probably be ready for circulation in 
February. The work is being done by 
Chairman Carl V. Essery of the bar 
integration committee of the Conference 
of Bar Association Delegates. Copies 
will be available at the office of the 
American Bar Association and from 
Secretary Herbert Harley, Hutchins 
Hall, Ann Arbor, Mich. 


The Washington State Bar was or- 
ganized this year under a brief act of 
legislature. It resembles the South Da- 
kota act. But prior to drafting the bill 
the Washington State Bar Association 
committee drafted a still briefer act 
which directed the Supreme Court to 
make rules concerning the organization 
and powers of the bar. This draft bill, 
and the act as adopted, were published 
in the Journal of the American Judica- 
ture Society, Ann Arbor, Mich. The bill, 
which was superseded, suggests a third 
way of acquiring an inclusive state bar 
organization. The last way, not yet 
employed, which has created consider- 
able argument, is by rules made by the 
Supreme Court of its own initiative. 

The new Judicial Council, created by 
the South Dakota State Bar, is making 
an enthusiastic start to acquire data con- 
cerning the administration of justice 
throughout the state. In creating this 
Council and providing means for its 
operations, this state has followed the 
example of Idaho and Utah. There is 
no reason why the bar in any state 
should not do likewise, for the expense 
of very useful work is moderate. The 
responsibility is mainly that of the bar 
and the courts always stand ready to 


assist. It has been suggested, and it 
seems with much reason, that a judicial 
council created by the bar and report- 
ing to it, will possess the confidence 
of the bar to a higher degree than one 
created by the legislature. Since the 
powers of the judicial council, so far as 
present experience goes, are limited to 
gathering information and giving advice 
to the governor, the legislature and the 
courts, a council so created is by no 
means impaired for lack of power as 
compared with those set up by the state 
government. But in New York the com- 
mission is strongly in favor of a judicial 
council which will have administrative 
powers, and the reasons for this 
tion are very strong. 

The Pennsylvania Bar Associa- 
tion has acquired a considerable 
degree of integration through progress 
made in the past five years. Through a 
committee firanced by the Association 
and appointed by the Supreme Court 
there is control over suspension and dis- 
barment. The committee of examin- 
ers, appointed by the Supreme Court, 
controls admissions. Local associations 
by a mere resolution may send dele- 
gates to participate in the meetings of 
the State Association, and they may vote 
even though not actual members of the 
association. Nearly all of sixty-eight 
local associations are thus affiliated. 
Usually about 100 delegates attend the 
conventions. Every resolution must be 
approved by the delegates as well as by 
the general membership present, provid- 
ing there are thirty delegates—and there 
always are. 
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TO LAWYERS & BIG CORPORA- 


TIONS: 


Advertiser who is an English 
and also an avocat of Egypt, with hon- 
ours law degrees, five languages, and 
eight years experience commercial prac- 
tice England, Europe and Africa, age 33, 
wants change upon reorganization of 
present London firm where now is a sal- 
aried partner. Fullest particulars upon 
receipt of cable or letter to “SOLICI- 
TOR,” care this publication. 


Solicitor 





NEW AND USED 
LAW BOOKS 


For libraries, lawyers and law students 

Catalogs mailed on request. Special catalog 
70 of Session Laws and Statutory ma 

terial now ready. Libraries appraised 


ILLINOIS BOOK EXCHANGE 
337 W. Madison St. Chicag 








hunting or target-shoot- 
revolvers or shotguns 


De you enje 
ing, with rifles, 
If so, let us send you full 
details about the many un 
usual benefits of membershi 
in the National Rifle Associ 
ation—including a free m 
ple of THe AMERICAN RIFLE 
MAN, the one publication de 
voted exclusively to guns 


Rifle Association, 
Washington, D0. C 


National 
654 Barr Bidg 



























EVERY LAWYER WILL WANT TO OWN 
AMERICAN BAR LEADERS 





By James Grafton Rogers 


© 


The book consists of fifty colorful sketches of the presi- 
dents of the American Bar Association from 1878 to 1928, 
including such men as Chief Justice Hughes, Justice Suther- 
land, Elihu Root, Frank B. Kellogg, among other living 
men, and Taft, Alton Parker, David Dudley Field and 
Joseph Choate among famous former lawyers. The book is 
written in the familiar style of one of the best known writers 
on law and lawyers. A standard reference work and gift 
book for lawyers. 


Published by the American Bar Association 
in connection with its Semicentennial 


258 pages. 50 illustrations. $2.50 postpaid. 
Sold only by the Association, at cost. 


Bound in Blue Cloth and Gilt, with a slip box cover. 


® 


Inclose check with order to 
AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago, Ill. 























ACember's, 


American Bar Association: 


We are in position to handle additional 
manuscripts of law books, semi-legal books, 
and business law books. 





We are interested in the purchase of copy- 
rights on existing law books, particularly on 
State Statutes, Codes, Digests, and Prac- 
tice Books, worth revising. 











We invite correspondence regarding the 
above and will give prompt consideration to, 
and hold strictly confidential, any manu- 
scripts or copyrights submitted to us. 


We are America’s oldest law publishing 
house (Est. 1804), and during the past 100 
years have published over 1000 titles. For 
three quarters of a century official publishers 
United States Supreme Court Reports. 











BANKS-BALDWIN PUBLISHING COMPANY 


America’s Oldest Law Publishing House—Est. 1804 


3730 Euclid Avenue 521 Fifth Avenue 
CLEVELAND NEW YORK 














